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§‘\
NOTE.
The following pages have been printed to accompany
the vvriter’s collection of Cases on Agency for use in
the Law Department of this University. Nothing has
been attempted beyond themerest outlines of the sub-
ject. Explanation as well as illustration has, in gen-
eral, beenleft to be supplied by the cases.
F. R. M.
Uni/versity of Michigan,
Ann Arbor, January 1, 1.901.
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INTRODUCTION.
The subject of Agency belongs to a comparatively re-
cent period in our law. Blackstone scarcely refers to it..
“The law of principal and agent,” sa.ys Blackstone’s most
learned editor, Professor Hammond (Bk. 1, p. 719), “is
derived from the canon law, and has only been intro-
duced into the common law in recent times. If the older
books of English law are examined, no such words as
‘principal and agent’ will be found in them. Wherever
any question is discussed which would now be treated
under that head, it is treated of as master and servant.
Principal and agent does not occur in Viner’s Abridg-
ment, or those preceding it; and it is only at the end of
the eighteenth century that we find it beginning to ap-
pear as a separate title, as yet of very limited applica-
tion.” -
Agency belongs distinctively to a commercial age, and
its growth has kept pace with the progress of ‘commer-
cial activity. It furnishes the means by which the range
of individual and corporate activity is enormously in-
creased. One person may thus have many an alter ego.
A single brain may direct a hundred hands. The mod-
ern business man may be constructively present in many
places and carry on diverse and widely separated indus-
tries at the same time.
The fundamental maxim of Agency, both as to right
and liability, is Qui facit per alium, facit per se, or, as
wittily put by the London Punch, “Qui faoit per alium,
must face it himself.” Its second great maxim, also of
right and liability, referring to the time when the rela-
tion is created, is, Ominis ratihabitio rctrotrahitur et
mandate prion? aequiparatur.
If one were to attempt a rough analysis to show its
23
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24 INTRODUCTION.
general relation to other subjects, something like the
following might be made:
I
Law of Contracts
I
Substantive
Private 4
I
Ad iective
I
L
Criminal
Law { Public 4 Administrative
Constitutional
International
L
[ Husband and Wife
44 H - _
Domestic Re_ Parent and Child
1. u Prawn” lotions Guardian and Ward
Master and Servant
“ “ Personal
Relations L
I
Agency
Business ReQ Partnership
mtions Joint Stock Com-
L panics, etc.
L
Actions
Pleading
Practice
Evidence, etc.
, etc.
||| ‘-
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OUTLINES OF THE
‘LAW OF AGENCY.
CHAPTER I.
DEFINITIONS AND DISTINCTIONS.
§ 8. How agent compares with
“independent contractor."
§1. Agency defined.
2. Agency is a contractual re-
lation.
3. Can usually exist only by as-
sent of the principal.
9. The contract appointing —
“Power of attorney."
10. Classification of Agency —
4. —— Exceptions —~ Authority Actual or ostensible.
created by law. 11Q13. — — Universal, general
5. How agent compares with and special agency.
servant. - 14. ——How to be proved.
6. — — Distinction usually of 15Q19. ——Professional an (1
little practical importance. nonQprofessional agents.
7. — — Occasionally distinction 20Q22. — Distinctions be-
important. . tween these classes of
agents.
§1. Agency defined.—Agency is a legal relation,
founded upon the express or implied contract of the par-
ti_es—or created by law by virtue of which one party
—called the A.gcnt—is employed and authorized to rep-
resent and act for the other, called the Pri'ncipal—in
business dealings with third persons.
It is said that agency is a legal relation. It is unfortunate that
in our law we have no word which clearly represents the idea of
such a relation as agency or partnership and at the same time dis-
tinguishes it from other relations. The word relation is used in a
great many senses. We speak about parties coming into contract
relations with each other, as when A and B enter into a contract.
When a tort is committed the parties also come into relations with
'35
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26 DEFINITIONS AND DISTINCTIONS. [§§ 1Q4.
T
each other. In this case, however, the relation is purely a tempo-
rary one; it is not permanent. But when parties enter into a part-
nership they come together intending for a term to travel along
the same road side by side, and the same thing is true in the case
of a principal and agent. They do not simply come together and
separate, but it is something of a permanent relation and they
occupy for some continued time this mutual relation.
We use the term, legal relation, not to distinguish it from illegal
relations, but to indicate that this is a relation in law—a relation
which the law recognizes.
§ 2. Agency is a contractual relation.—As a rule
the relation is purely contractual, being based upon the
express or implied assent of the parties, either previous-
ly given or subsequently conferred.
We shall find hereafter that there may be express creations of
the relation and implied creations. In fact, we shall doubtless find
that the cases in which the existence of the relation is implied from
. the acts of the parties are the most numerous.
It is not at all necessary that the authority shall have been con-
ferred in advance, although it commonly is. After the act has been
done, the authority may be conferred and, by retroQactive effect, it
goes back to the beginning.
§ 3. Can usually exist only by assent of the prin-
' cipal.—.-is a rule, therefore, authority to act as agent
can exist only by the express or implied assent of the
principal.
§ 4. —— Exceptions—Authority created by law.—
In a few cases, however, authority to act as agent for
certain purposes arises by mere operation of law; as an
incident of somc other relation in which the parties al-
ready stand. Of these cases there are four chief types:
(1) The authority of the wife to buy necessaries on
her husband’s credit. " ‘
(2) The similar authority of an infant child to buy
necessaries, in certain cases, upon his father’s credit.
‘ (3) The authority of the vendor of personal prop-
erty in certain cases to sell the goods still in his posses-
sion to secure his pay. -
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§§ 4Q5.] DEFINITIONS AND DISTINCTIONS. 27
(4) The authority of a shi_pQmaster to buy neces-
saries on the owner’s credit. T I
In these cases the assent of the principal is not neces-
sary, and his dissent would be unavailing. This author-
ity is said to be created by law, 0‘r to be authority by
necessity.
§ 5. How agent compares with servant.—The rela-
tion of principal and agent bears a close resemblance to
that of master and servant, but is not identical with it.
The function of the agent is to bring about contrac-
tual relations between his principal and third persons.
The function of the servant is to executethe com-
mands of his master chiefly in reference to things, but
occasionally with reference to persons when no con-
tractual obligation is to result.
When I employ an agent, I am trying to employ somebody who
shall represent me in business dealings with other persons. The
purpose of the employment of the agent and his authorization is to
represent me and to deal for me with other persons. He is to come
in contact with other persons and he is to enter into contractual
relations for me with them.
On the other hand, if I want a ditch dug or any other kind of
manual service performed, the only thing that the person I employ
has to do is to deal with things. The main purpose of his employ-
ment is to accomplish some kind of manual labor and not to make
contracts at all. If he has to effect contractual relations or impose
contractual obligations upon me to another person, then he is an
agent.
If I say to A, “Go into the market and buy me a horse,” my pur-
pose is that he shall go out and find a person who has a horse for
sale and make a contract with that person to sell that horse to me.
A is here an agent. If, when he brings the horse to me, I say to
him, “Harness him"—orQ-“Put the horse in the stable and rub
him down carefully,” and A does so, he then is a servant.
There are certain cases in which the servant comes into contact
with persons, and in those cases it is somewhat difficult to distin-
guish. Take the case of a conductor of a railroad train. He is put
there primarily to manage the train. If he had no power to make
contracts for carriage, if his sole duty was to collect tickets and
there was no occasion in which he had the right to enter into con-
tractual relations, then he would be purely a servant.
G
en
er
at
ed
 fo
r 
fa
cp
ub
up
da
te
s 
(U
ni
ve
rs
ity
 o
f M
ic
hi
ga
n)
 o
n 
20
14
-0
6-
18
 1
4:
30
 G
M
T 
 / 
 h
tt
p:
//h
dl
.h
an
dl
e.
ne
t/
20
27
/m
dp
.3
51
12
10
45
86
45
0
Pu
bl
ic
 D
om
ai
n,
 G
oo
gl
e-
di
gi
tiz
ed
  /
  h
tt
p:
//w
w
w
.h
at
hi
tr
us
t.
or
g/
ac
ce
ss
_u
se
#
pd
-g
oo
gl
e
28 DEFINITIONS AND DISTINCTIONS. [§§ 5Q7.
It, on the other hand, he is authorized not only to manage his
train, but to make contracts for carriage, to take pay, to make the
ordinary bargains that are made, then he is also an agent. It is
obvious, therefore, that the same person may be at times a servant
and at times an agent.
The agent usually is vested with more or less of discretion, while
the servant is commonly required to act according to the directions
of his master; and this has sometimes been suggested as the dis-
tinction between the two relations. The true distinction, however, is
that already given.
§ 6. ——_Distinction usually of little practical im-
p0rtance.—T‘he distinction between the two relations is,
usually, not of much practical importance, as the same
rules of law, in general, apply equally to both relations.
There is, in many quarters, a somewhat absurd repugnance to the
use of the word “servant,” because it is supposed to emphasize social
distinctions which ought not to exist among us. This leads, in
popular language, to the substitution of the word “agent," and this
popular use is often exhibited by the courts, with the result that
even in legal language the word “agent” is coming to be more and
more used where the wo.rd,“servant” would be more appropriate. ‘
Fortunately it is usually immaterial and leads to no serious difii-
culty.
§7. — Occasionally distinction important.—
There is, however, occasionally a case in which the dis-
tinction becomes important. A statute, for example,
may use one word or the other under circumstances
which call for strict construction, and it then become
important to distinguish.
Regina v. Walker, Agency Cases, 1, is a case of this nature.
What was the point there involved? Wakefield v. Fargo, Agency
Cases, 4, presents another illustration. What was the question
there? Hamberger v, Marcus, 157 Pa. St. 133; Wildner v. Ferguson,
42 Minn. 112, 6 L. R A. 338, and Lewis v. Fisher, 80 Md. 139, 45 Am.
St. Rep. 327, present other illustrations.
In Singer Mfg. Co. v. Rahn, Agency Cases, 8, was Corbett an
agent or a. servant? In Wilson v. Owens, Agency Cases, 9, in what
relation did Egan stand? What is said here as to the similarity of
the two relations?
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§§ 8Q10.] DEFINITIONS AND DISTINCTIONS. , 25)
§ 8. How agent compares with “independent con-
tractor.”—The agent—and the servant also—~is further
to be distinguished from the “independent contractor,”
who is one who exercises some independent employment,
in the course of which he undertakes to accomplish a
certain result, being responsible to his employer for the
end to be achieved and not for the means by which he
accomplishes it.
Judging from what has been already said, does the servant or the
agent more closely resemble the independent contractor? Why?
§9. The contract appointingQ—“1’ower of attor-
ney.”—The contract by which the relation of principal
and agent is created is called a “contract of agency”;
the right of the agent to represent the principal is called
his “authority” or “power”; when the authority is con-
ferred by formal instrument in writing, it is said to be
conferred by “letter of attorney,” or, more commonly
by “power of attorney.” When the authority is con-
ferred by power of attorney, the agent is frequently
called an “attorney,” or more commonly, an “attorney
in fact.” -
If an agent is called upon to execute a deed, he signs it, “John
Smith," as principal, "by Richard Roe, his attorney,” or, more com-
monly, “his attorney in fact”; he may say, “agent." The words,
“attorney in fact," are used chiefly to distinguish him from an
attorney at law.
§ 10. Classification of Agencies - Actual or osten-
sib1e.—Agencies are sometimes classified as actual or
ostensible.
The agency is actual when the agent has really been
employed and authorized by the principal; the agency
is ostensible when the principal intentionally, or by
want of ordinary care, leads a third person to believe
another to be his agent who has not really been employed
and authorized by him.
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30 DEFINITIONS AND DISTINCTIONS. [§§10Qll.
_b - -1
1 ‘Q\-TI.
This distinction is one which is made in the Code of California,
and has been adopted by several of the States in enacting their
Codes. .
A man is an actual agent when he really has been employed, but
he is an ostensible agent when the principal, either intentionally or
by want of ordinary care, has held him out as though he were agent.
So far as third persons are concerned, it usually makes no difierence
whether the agency is actual or ostensible. If one person causes
another reasonably to believe, and to act upon the belief, that a cer-
tain man is his agent, then, so far as that other person is concerned.
the assumed agent is agent. The agent always knows whether he has
been~employed, the principal always knows. As between themselves
there is no difliculty. Third persons, however, cannot usually know
whether he has really been employed or not, but if the principal
makes the third person believe that the man is an agent, then the
principal is bound.
This distinction runs all through the law of agency.
§ 11. —Universal, general and special agency.—-
The most important classification of agencies is that
based upon the nature and extent of the authority con-
ferred into uniwrsal, general, and special agencies.
A universal agent is one authorized to do all acts for
his principal which can lawfully be delegated to an
agent. .
A general agent is one having general authority to act
in reference to some transaction or to some kind or series
of transactions.
A special agent is one authorized to act only in a par-
ticular event and inaccordance with specific instruc-
tions. ‘
The distinction between the general and the special agent is
not always easy to draw, and courts and writers have not agreed
upon the basis of it. Judge Story has said: “A special agency
properly exists, when there is a delegation of authority to do a single\
act; a general agency properly exists where there is a delegatign to =
do a_ll_acts connectedfwith a particular trade, business or emplqyQ ‘
ment." Story on Agency, §l7. Professor Parsons has said: “A
general agent is one authorized to transact all his principal’s busi‘Q‘
ness, or all his business of~some particular kind. A particular
[special] agent is one authorized to do one or two special things.”
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§§ 11Q13.] DEFINITIONS AND DISTINCTIONS. 31
1 Parsons on Contracts, "41. Mr. Evans says: “General agents are
such as are authorized to transact all business of a particular kind;
whilst a special agent is authorized to act only in a single transac-
tion." Evans on Agency (Ewell’s ed.) p. 2.
Something of the distinction may be made clear by an illustra-
tion. If I have a business which I cannot conduct in person, I may
employ an agent to manage it for me. In the very nature of the
case, however, in conferring his authority, I must do so in general
terms. I cannot easily do more than to empower him to manage it
according to his best judgment for my best interest. I cannot well
go into details and prescribe how he shall conduct himself and what
he shall do in all the multitudinous contingencies which may arise.
I must give him authority in general terms and leave the details to
his discretion. On the other hand, if I need a horse, I may send my
agent into the market to buy one only on condition that it shall be
of the age, size, color, weight, disposition, speed and price which I
prescribe. This case admits of special and particular instructions;
the other did not.. The former, the business manager, would be a
general agent. The latter, who is to buy the horse, would be a spe-
cial agent. But suppose I say to an agent, “Go into the market and
buy me a horse,” and limit him neither as to age, size, color, price
or otherwise. What kind of an agent is he-? He .has general
powers, but is to act only on a. particular occasion. It is believed
that the nature of his powers is the chief criterion, and that the dis-
tinction between the special and the general agent is one of degree
merely and not of kind.
Formerly very important results were made to flow from this
distinction; but the modern tendency is to minimize it, if not to
ignore it altogether. -
§ 12. — It has been said that a principal can
have but one universal agent, and it has been doubted
whether such an agency could practically exist. It can
only be created, if at all, by clear and unambiguous lan-
guage, and will not be inferred from any general expres-
sions, however broad.
See Gulick v. Grover, 33 N. J. L. 463, 97 Am. Dec. 728; Barr v.
Schroeder, 32 Cal. 609.
§13. —A principal may have several general
agents and as many special agents as occasion may
require.
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32 DEFINITIONS AND DISTINCTIONS. [§§ 14Q19.
§ 14. How to be proved.—Whether an agency
is general or special is usually a fact to be proved. The
law itself makes no abstract presumption in reference to
- it, though when an agency is once shown to exist, the
law would presume it general rather than special.
It is always true that anybody who relies upon the existence of
agency has imposed upon him the burden of proving it. He must
not only prove that it exists, but he must also show what kind of an
agency it is. The law never simply presumes that agency exists,
and it never simply presumes that an agent is general or special.
When it appears that an agency does exist, the court, if it makes
any presumption at all, presumes it to be general rather than lim-
ited, but, speaking generally, the fact of the agency must be shown
and the nature and extent of it.
§ 15. Q——Professional and non-professional agents.
_—Agents may further be classified as professimml and
non‘Qprofe-ésional.
Of the professional agents, the most important are
the attorney of law, the auctioneer, the broker and the
. factor.
§ 16. ——~ The attorney at law is one whose profes-
sion it is to give advice and assistance in legal matters,
and to prosecute and defend in the courts the causes of
those who may employ him for that purpose.
§ 17. The auctioneer is one whose business it is
to sell or dispose of property, rights or privileges, at pub-
lic competitive sale, to the person oflering or accepting
the terms most favorable to the owner.
§ 18. The broker is one whose business it is to
bring parties together to bargain, or to bargain for them,
in matters of trade, comnierce or navigation. Brokers are
of many kinds, such as merchandise brokers, stockQbrok-
ers, insurance brokers, real estate brokers, and the like.
§ 19. — The facto‘r is one whose business it is to re-
ceive and sell goods for a commission. He is often called
a commissionQmcrchant. If he guarantees payment for
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§§ 19Q22.]. DEFINITIONS AND .DISTINCTIONS. 33
the goods he sells, he is said to act under a tlel credere I
commission. When authorized to sell a cargo which he
accompanies on the voyage, he is called a superQcargo.
§20. — Distinctions between these classes of
agents.—These various classes of agents difier mate-
rially from each other. Thus the auctioneer is employed
to sell or dispose of only, and notto buy, and his sales
are always public. He is primarily the agent of the
seller only, but he becomes the agent of the buyer also
when he accepts his bid and enters his name upon the
memorandum of the sale.
§ 21. — The broker sells at private sale, and has not
usually the possession of the goods or property which
he sells. He is regarded as the agent of the person who
first employs him, and he can not represent both parties
to the transaction unless with full knowledge of his
relations to the other each principal sees fit to confide
his interests to him. The broker acts properly in the
name. of his principal only, and he has not usually any
property in his possession upon which he could claim a
lien.
§ 22. — The factor is entrusted with the possession
of the goods, and sells usually in his own name. Unlike
the auctioneer, his sales are private. The factor has a
special property in the goods, a lien upon them for his
advances and charges, and, unless restricted, may sell
upon a reasonable credit.
Each of these different classes of agents will be more
fully considered hereafter.
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34 FOR WHAT PURPOSES CREATED. [§§ 23-26.
CHAPTER 11.
FOR WHAT PURPOSES AN AGENCY MAY BE CREATED.
§23. The general rule. §28. ——Validity as between
24. The exceptions. principal and agent.
25. The first exception. 29. ——How when contract il-
26. ——How these cases reQ legal in part.
garded in law. 30. The second exception.
27. —Q—Illustrations. 31. Illustrations.
§ 23. The general ru1e.—It is the general rule that
an agency may be created_for the transaction of any
lawful business, and thatfwhatever a person may la_w-
fully do, if acting in his own right and in his own belfalf,
he may lawfully delegate to an agent.
§ 24‘. The exceptions.—The cases in which authority
cannot lawfully be delegated fall into one of two general
classes:
I. Authority cannot be delegated to do an_ act which
is illegal, immoral or opposed to public policy\;w “
II. Authority cannot be delegated for the perform-
ance of an act which by its nature can only be performed
by the principal in person. '
§ 25. The first exception.—Under the first head the
rule is, that the law will not sanction the creation or ‘
enforce the performance of an agency which has for its
object, or which naturally and directly tends to promote,
the commission of an act which is either illegal or im-
moral in itself, or which is opposed to public policy.
§ 26. — How these cases regarded in IaW.—The
law scrutinizes undertakings of this nature with great
strictness, and judges of their validity by their general
nature and natural and probable results. It makes no
difference that in the particular case nothing improper .
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§§~26Q28.] FOR VVHAT PURPOSES CREATED. 3
‘ was done or intended to be done. The law determines
the case by the tendency of undertakings of that kind,
and holds the particular contract unlawful if its gen-
eral nature brings it within the prohibited class.
§ 27 . —— Il1nstrati0ns._—The cases which fell under
this prohibition are exceedingly numerous, but a few
classes will be mentioned. ’ flea
Thus, contracts .for employment in endeavoring to‘
procure legislation by bringing personal influence to -
bear upon the legislators; to procure contracts from 1.
governments and heads of governmental departments
by like influences; to procure the suppression or defeat
of public prosecutions byother than the open and legally
established methods of procedure; to secure .appointQ -
ment to public or private o.flice, by personal solicitation
or influence; to procure pardons by like means; to secure
or suppress evidence; to deal in prohibited articles or
engage in forbidden transactions; to endeavor to bribe
or corrupt the servant or agent of another; these, and
all others of a like character or tendency, the law de-
clares void. .
Study the following cases, and be able to state how they illus-
trate the rule:#Rice v. Wood, 113 Mass. 133, 18 Am. Rep. 459, Cas.
on Ag. 12; YElkhart County Lodge v. Crary, 98 Ind. 238, 49 Am. Rep.
746, Cas. on Ag. 18;¥ Byrd v, Hughes, 84 I11. 174, 25 Am. Rep. 442,
Cas. on Ag. 23;-~fStanton v. Embrey, 93 U. S. 548, Cas. on Ag. 631;
Mills v. Mills, 40 N. Y. 543, 100 Am. Dec. 535, Cas. Ag. 17;1Atlee v.
Fink, 75 M0. 100, 42 Am. Rep, 385, Cas. Ag. 14.
$28. — Validity as between principal and
agent.——But to make these contracts void as between
the principal and the agent, it is necessary that thev
agent shall have participated in the unlawful intent of ‘
the principal, or shall knowingly have assisted in giving
it effect.
/ See Irwin v. Williar, 110 U. S. at p. 510.‘)
7r
(1.‘.‘-‘
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36 FOR WHAT PURPOSES CREATED. [§§ 29Q31.
§29. . How when contract illegal in part.—
Wherecontracts of this naturc are entire, that is, where
the mutual agreements are so connected and mutually
dependent that .one part can not stand without the oth-
ers, the whole contract will be rendered void by the
illegality; but if the contract is severable, the invalid
part may be rejected and the residue be given effect. ‘
§30. The second exception.—It is a general rule
that a personal duty, trust or confidence imposed upon
one person cannot be delegated by him to another. It
is this principle which creates the limitation, hereafter
to be considered, upon the power of an agent to delegate
his agency. But the same rule may operate in some
cases upon the principal, and it prevents him from dele-
gating to an agent those things which by statute, custom
or the inherent nature of the act are required to be done
by him in person.
See United States v. Bartlett, Dav. 9, 24 Fed. Cas. 1021, 9 C0. 76. b.\>
§ 31. — Illustrati0ns.——Thus, for example, an
elector who is entitled to vote at a public election must
do so in person, and could not vote by agent. And where
a statute required an affidavit to be made concerning
matters peculiarly within the knowledge of a certain
person, it was held that he must make the aflidavit him-
self, and that one made by an agent would not suffice
See Mechem on Public Oflicers, §187: United States v. Bartlett,
supra.
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§§ 32Q33.] WHO MAY BE PRINCIPAL OR AGENT. 37
CHAPTER III.
WHO MAY BE PRINCIPAL OR AGENT.
§32. In general. §43. ——As agent for her hus-
1. Who May Be Principal. band.
33. The general rule. 44. Q-——Husband as agent for
34. Rule applies to corporations his wife.
and partnerships. ‘ 45. Corporations as agents.
35. Natural or legal incapacity. 46. Partnerships as agents.
36. Insane persons as prlnciQ 47. Incapacity arising from .a’&-
pals. verse interest. ‘
37. Infants as principals. . 3. Joint Principals.
38. Married women as prinQ 48. Agent may represent sev-
cipals. eral joint principals.
2. Who May Be the Agent. 49. Clubs, societies, etc., as
39. Less competence required principals.
in agent than in principal. 4. Joint Agents.
40. Infant as agent. 50Q52. Several agents may
41. Q—How authorized. jointly represent the
42. Married woman as agent. same principal.
§ 32. In general.—Attention will next be given to
the general question, Who may be principal or agent?
And as a not inappropriate part of the same general
subject, the questions which arise where several persons
are jointly to be the principals or the agents, will be
here considered.
1. IVho may be Principal,
§ 33. The general rule.—It is the general rule that
every person who is competent to act in his own right
and in his own behalf may act by agent. We have seen
also that as a general rule a person may do by agent
whatever he may do in person. The reverse of this is
also true in general, viz. :—that a person who is incom-
petent to act in his own right and in his own behalf
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38 ‘ WHO MAY BE PRINCIPAL on AGENT. M 33Q37.
l
cannot act by agent; neither can a person do by agent
what he cannot do in person.
§3L1. Rule applies to corporations and partner-
ships.-—This rule applies to collections of persons as
well as to single individuals. Hence corporationsmay,
and, from their nature, must usually act by agents. 80
l partperships may, unless restricted, perform by agent
the acts which are within the scope of the partnership
business.
See St. Andrews Bay Land Co. v. Mitchell, 4 Fla. 192, 54 Am. Dec.
. 340, Cas. Ag, 26; Lucas v. Bank of Darien, 2 Stew. (Ala) 280,,€as.
1' Ag. 2%.
§35. Natural or legal incapacity.—Incapacity to
be a principal may be either natural or legal. It is
natural where it inheres in the very nature, character
or sitiiatioii of the person, as in the case of insane per-
sons, very young infants, and the like. It is legal where
it results from the operation of some arbitrary rule of
law, as in the case of married women at the common
law, or of the infant who has nearly but not quite
reached the age which may be fixed for his majority.
§36. Insane persons as principals.—Insane per-
sons and other‘persons who, from unsoundness of. mind,
are incompetent to make contracts, are incompetent to
act by agent. But if the incapacity was not known to
, the other party, who.has acted in good faith and taken
no advantage of it, an executed contract will not be set
aside if the other party can not be restored to his original
condition.
§ 37. Infants as principals.—The rule has been laid
down that all infant could not appoint an agent, and
that any such appointment is void. The better rule is
that the appointment is simply voidable, like the in-
‘fant’s ordinary contracts, and that as to those matters
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§§ 37Q39.] WHO MAY BE PRINCIPAL OR AGENT. .39
in which the infant could act in person, he may act by
agent.
LSee Coursolle v. Weyerhauser, 69 Minn. 328, 72 N. W. Rep. 697; ,
Patterson v. Lippincott, 47 N. J. L. 457, 54 Am. Rep. 178, Cas. on
Ag. 507; Trueblood v. Trueblood, 8 Ind. 195, 65 Am. Dec. 756, Cases
on Agency 29. The last case shows the older rule; the first one, the
modern rule.
§38. Married women as principaIs.—Unmarried
women, at common law, might act by agent, but married
women were incompetent to act in their own behalf, and
could not therefore act by agent. In most States this
incapacity has been largely removed by statute, and a
married woman may now act by agent in respect to those
matters concerning which the statutes have made her
competent to act in person.
In dealing with the question of the married woman’s capacity to
act by agent, the starting point must be her common law incapacity,
which was practically complete. To a greater or less extent, this
incapacity has been removed by statute, but the statutes are not
uniform, nor do they usually completely remove the common law
disabilities. So far as the latter have not been so removed, they still
operate, and it is necessary, therefore, in each case to see how that
particular case is affected by the statute.
Compare Weisbrod v. Railway 00., 18 Wis. 35, 86 Am. Dec. 743,
CaiAg. 31, with Nash v. Mitchell, 71 N. Y. 199, 27 Am. Rep. 38, Cas.
Ag. 33.
2.. l.‘Vh0 may be the Agent.
§ 39. Less gppjetence required in agent than in
principal. —Inasmuch as it is the principal who is to be
brought into the contractual relation with the third per-
son, it is obvious that the question of his capacity is
more important than that of the agent. The agent acts
in a representative capacity and exercises a derivative
authority. A less degree of competency is therefore re-
quired in the agent than in the principal, and it is said
that any person may be an agent except a lunatic, im-
'J\\
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, 40, ‘ WHO MAY BE PRINCIPAL OR AGENT. [§§39Q43.
becfle or child of tender years. Hence infants, married
women, slaves and aliens have been held competent to
act as agents.
See Lyon v. Kent, 45 Ala. 656, Cas. on Ag. 37.
§40. Infant as agent.—'l'hough an infant may be
an agent, the relation is an imperfect one. The infant
1 agent may bind his principal, but neither the principal
|‘ nor third persons with whom the agent deals can acquire
the same rights against the infant agent which they
might have if he were an adult. ‘ ‘
§ 41. How authorized. —The infant maybe the
agent of his parent or of strangers, but in either case it
must be by virtue of some actual authorization. Even
when he is to act for his parent, it must be by virtue of
the parent’s authority, for, except in some cases respect-
ing necessaries, a child has no implied authority, merely
b_ecause he is the child, to bind his parent as his agent.
Such an authority may, however, be presumed from the
parent’s conduct.
See Johnson v. Stone, 40 N. H. 197, 77 Am. Dec. 706, Cas. Ag. 78;
Bennett v. Gillett, 3 Minn. 423, 74 Am. Dec. 774, Cas, Ag. 79; Hall
v. Harper, 17 Ill. 82; Swartwout v. Evans, 37 I11. 442.
§ 42. Married woman as agent.—A married woman
might at coinmon_law be the agent of third persons,
even in their dealings with her- husband. It was, how-
ever, as in the case of the infant agent, an imperfect
relation, because the married woman at common law
had no capacity to enter into contract relations. Under
the modern “Married ‘Vomen’s Acts,” her capacity to
act as agent is usually made much greater.
§ 43; As agent for her husband.—Both at the
common law and under the modern statutes, the married
woman was competent to be the agent of her husband.
Her authority as her husband’s agent is of two kinds:
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§§ 43Q45.] WHO MAY BE PRINCIPAL OR AGENT. . 41
band may be appointed as the agent.
1. That created by law, even against the husband’s
consent, to buy necessaries on his credit when he has
neglected to supply her.
See Benjamin v. Dockham, 134 Mass. 418, Cas. on Ag. 71.
2. That which arises from his actual authorization,
either express or implied, as in the case of his other
agents.
The wife has no general authority as her husband’s
agent merely because she is his wife. Her husband may '
give her such authority, but it must be conferred either
expressly or impliedly, as in the case of his other agents.
See Benjamin v. Benjamin, 15 Conn. 347, 39 Am. Dec. 384, Cas.
Ag, 72; Cox v. Hoffman, 4 Dev. & Bat. (N. C.) 180, Cas. Ag‘. 39;
Weisbrod v. Railway Co., 18 Wis. 35, 86 Am. Dec. 743, Cas. Ag, 31.
§44. Husband as agent for his wife.—Where a ,
married woman is competent to act by agent, her hus-
He has no author-
ity as her agent merely because he is her husband, but
his authority must be conferred as in the case of any
other agent. And it is said that even clearer evidence of
her appointmentought to be required, when he assumes
to act as her agent, than would be required if a stranger
were the agent.
See McLaren v. Hall, 26 Iowa, 297, Cas. Ag. 77; Rowell v. Klein,
44 Ind. 290; Rankin v. West, 25 Mich. 195.
§ 45. Corporations as agents.—A corporation may
act as agent either for individuals, partnerships, or
other corporations, if the act is within the scope of its
corporate powers and not forbidden. Corporations are
often organized for this express purpose, as in the case
of trust companies, and the like.
See Killingsworth v. Trust Co., 18 Ore., 351, 17 Am. St. Rep. 737,
Cas. on Ag. 40; McWilliams v, Detroit Mills, 31 Mich. 275.
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42 _ WHO MAY BE PRINCIPAL OR AGENT. [§§‘46Q4-7.
§46. Partnerships as agents.—_The same rule ap-
plies to partnerships. They may act as agent within
the scope of their partnership powers, or may be ex-
pressly organized for that purpose. Autliority conferred
upon a‘ firm is supposed to be conferred upon each mem-
ber of it, unless the contrary is expressed, and therefore
the authority may be exercised by any one of the part-
ners.
-See Deakin v. Underwood, 37 Minn. 98, 5 Am. St. Rep. 827, Cas.
Ag. 68.
§ 47. Incapacity arising from adverse interest.—
Another incapacity to act as agent in certain cases arises
from adverse interest. The law does not permit a person
-to assume to act as agent where he already has such an
interest in the same matter as may prevent his acting
fairly toward his principal. Thus the agent of one party
cannot, without the intelligent consent of both princi-
pals, undertake to act in the same transaction as the
agent of the other party. Neither can a person, without
the full and intelligent consent of the other party, un-
dertake to be both a party to a transaction and the agent
of the other party. -
This subject will be more fully considered hereafter.
See Rice v. Wood, 113 Mass. 133, 18 Am. Rep. 459, Cas. ag. 12;
Bell v. McConnell, 37 Ohio St. 396, 41 Am. Rep. 528, Cas. Ag. 538;
Byrd v. Hughes, 84 I11. 174, 25 Am. Rep, 442, Cas. Ag. 23‘; Davis v.
Hamlin, 108 Ill. 39, 48 Am. Rep. 541, Cas. Ag. 461.
It is not necessary in this class of cases that the interest shall
be such as will or must prevent his acting unfairly towards his prin-
cipal. Here, as before, the .law judges of the whole class by the
tendency of any particular specimen in that class. It does not make
any difierence in this particular case whether the agent might have
, been able to sink entirely his own interest and act with the utmost
fidelity. It makes no diflference if he is acting and has acted with
the utmost fidelity.
If the principal at the time he employs the agent knows that he
has this interest, there is no reason why he cannot employ him. If
he is willing to trust him in view of the facts he may do so. The
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§§ 47Q50.] WHO MAY BE PRINCIPAL OR AGENT. 43
case spoken of is where the interest is not disclosed. Without that
full‘ and intelligent consent on the part of the principal the law
absolutely forbids the agent from assuming to act where he has an
adverse interest. -
3. Joint Principals..
§48. Agent may represent several joint princi-
pals.—An agent may be appointed to represent a num-
ber of joint principals. In the case of a partnership,
each partner has usually the power to appoint an agent
whose acts, in reference to ‘the partnership affairs, will
bind all of the partners. But in the case of joint tenQ-
ants, tenants in common, and other similar relations,‘
one party is not thereby impliedly authorized to act for
all, and an agent appointed by one will bind that one
only and not all, unless all authorized his appointment.
§49. Clubs, societies, etc., as principals.—Clubs,
societies, and unincorporated associations are not part-
nerships, and a person assuming to act as agent of such
a body can bind those only who have previously author-
ized his appointment, expressly or impliedly, or have
subsequently ratified it. .
Such an appointment may be authorized by the rules
or regulations of the association to which the member
assents on joining, or it may be made by those who vote
for it at a meeting, or it may be ratified by the members
who subsequently take the benefit of the acts with
knowledge of the facts.
See Ash v. Guie, 97 Penn. St. 493, 39 Am. Rep. 818, Cas. Ag. 45;
Davlson v. Holden, 55 Conn. 103, 3 Am. St. Rep. 40, Cas. Ag. 47;
Lewis v. Tilton, 64 Iowa, 220, 52 Am. Rep. 436, Cas. Ag. 510.
4. Joint Aycnts.
§50. Several agents may jointly represent the
same principal.—T‘here may also be a number of joint
agents. Where they are appointed by a private prin-
cipal, the law presumes that the principal relied upon
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4Q.l WHO MAY BE PRINCIPAL OR AGENT. [§§ 50Q52.
their joint judgment and discretion, and they must
therefore all act together in the execution of‘their au-
thority, and a less number than the whole can not exe-
cute it, in the absence of some provision in the instru-
ment appointing them or in the circumstances, which
indicates the consent of.the principal that less than the
whole may act.
See Hawley v. Keeler, 53 N. Y. 114, Cas. on Ag. 50.
§ 51.. .‘If the power is joint and several, then
all or one only must act and not an intermediate num-
ber. If a partnership is_the agent, the authority may,
as has been seen, be executed by any one of the partners,
in the absence of stipulations to the. contrary. The
' death or disability of one of two or more joint agents
will terminate the authority unless it is coupled with
an interest in the survivors.
See Deakin v. Underwood, 37 Minn. 98, 5 Am. St. Rep. 827, Cas.
Ag. 68.
§52. But where the agency is one created
by law, or is public in its nature, the rule is different.
In such cases all of the agents or oflicers must be pres-
‘ent to deliberate, or must have notice and an opportu-
nity to be present and deliberate with the others, but a
majority of the whole number, if present, may then law-
fully meet. A majority of this meeting may then exer-
cise the power.
This rule applies to the directors of corporations.
Thus after due notice, a majority constitute a quorum,
and a majority of that quorum may act.
See First Nat. Bank v. Mt. Tabor, 52 Vt. 87, 36 Am. Rep. 734, Cas.
on Ag. 52; McNeil v. Chamber of Commerce, 154 Mass. 277, Cas.
Ag. 63.
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§§ 53Q54.] APPOINTMENT OF AGENTS. 45
CHAPTER IV.
OF THE APPOINTMENT OF AGENTS AND THE EVIDENCE
THEREOF.
§53. In general. §60. —— Need not be express.
1. How the Agent May 61. —-—Doctrine of estoppel
Be Appointed. applied. ‘
54. In general, only by act of 62. ——General rule.
principal. . , 63. —— Limitations.
55. 1. Authority to execute inQ 2. Evidence of the Appoint-
struments under seal. ment.
56. ——How when instrument 64. Authority not to be proved
executed in presence of by agent‘s admissions.
principal. ' 65. —— But agent may be
57. _, How corporation may called as a witness.
appoint. 66. What constitutes the best
58. 2. Authority to sell and evidence.
convey interests in land. 67. ——How question deter-
59. In other cases authority mined.
may be conferred by pa-
rol.
§ 53. In genem1.—_The questions next to be consid-
ered will be, 1, How the agent may be appointed', and 2,
By what evidence the fact of his appointment may be
established.
1. How the Agent may be Appointed.
§ 54. In general, only by act of principal.—Ex-
cept in those cases in which the law creates the author-
ity, an agent can only be appointed at the will of the
principal, but that will may find expression in many
different ways.
See Pole v. Leask, 33 L. J. Rep. Eq. 155, Agency Cases, 81.
There are, however, two classes of cases in which the
authority must be expressed in a particular way, and
those will be considered first.
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46 APPOINTMENT OF AGENTS. [§§ 55Q57.
§ 55. 1. Authority to executeinstruments under
seal.—It was the settled rule at commonlaw; that au-
thority to execute an''instrument necessarily under seal
could be conferred only by 21 Written power under seal.
So authority to fill blanks in deeds or other sealed in-
struments could be conferred only by sealed instrument.
But much less significance is now attached to seals than
fomly, and there is a marked tendency in many
States either to abolish the old distinctions by statute,
or to disregard them as no longer suited to the times.
And even at eommon law, if the instrument to be exe-
cuted was unnecessarily under seal, and the authority
was suflicient for an unsealed instrument, the superflu-
ous seal would be disreg.arded and the authority held
suflicient.
See Heath v. Nutter, 50 Me. 378, Agency Cases 91; Long Hart-
well, 34 N. J. L. 116, Cas. Ag. 92. Compare, in passing, Thomas v.
Joslin, 30 Minn. 388, Cas. Ag. 427; Phelps v. Sullivan, 140 Mass. 36,
54 Am. Rep. 442, Cas. Ag. 101; Drury v. Foster, 2 Wall. 24, Cas.
Ag. 120.
§ 56. -— How when instrument executed in
presence of principal.—So even though the instrument
to be executed were necessarily under seal, yet if the
instrument were executed in the presence of the princi-
pal and by his expressdirection mere verbal authority
was suflicient.
See Gardner v. Gardner, 5 Cush. 483, 52 Am. Dec. 741, Cas. Ag. 100.
§ 57. Q _ How corporation may appoint.—It was
also the rule of the common law that a corporation could
contract only by deed under its corporate seal, and that
its appointment of an agent ‘could be made only in the
same manner, but this rule has been quite generally
abandoned, and a corporation may now appoint agents
in substantially the same manner that an individual
may employ them.
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§§ 57-59.] APPOINTMENT OF AGENTS. 4‘?
~Q_-__~
See Barri.ll v. Bank, 2 Metc. (Mass.) 163, 35 Am. Dec. 395; Noble-
laoro v. Clark, 68 Me. 87, 28 Am. Rep. 22; Alabama, etc., R. Co. v.
South, etc., R. Co., 84 Ala. 570, 5 Am. St. Rep. 401.
§ 58. 2. Authority to sell and convey interests in
land._—I.n very.many of the States, by statute (the stat-
ute of frauds or its equivalent) an agent to sell, mort-
gage or lease lands or an interest therein (other, usually,
than leases for not more than one year), can be author-
ized only by an instrument in writin.g. -
Thus the statute in Michigan (Comp. L. 1897, §§9509, 9511) de-
clares that “No estate or interest in lands, other than leases for a
term not exceeding one year. nor any trust or power over or con-
cerning lands, or in any manner relating thereto, shall hereafter be
created, granted, assigned, surrendered or declared, unless by act
or operation of law, or by deed or conveyance in writing, sub-
scribed by the party creating, granting, assigning, surrendering or
declaring the same, or by some person thereunto by him lawfully
authorized by writing.” And “Every contract for the leasing for a
longer period than one year, or for the sale of any lands, or any in-
terest in lands, shall be xoid, unless the contract, or som.e note or
memorandum thereof, be in writing, and signed by the party by
whom the lease or sale is to be made, or by some person thereunto by
him lawfully authorized by writing.”
Not all of the States, however, have such statutes. Thus, Wis-
consin, for example, while it has a statute identical with the first
section quoted above from Michigan, omits the words “by writing”
at the close of the second one. Iowa does the same, and there are
various distinctions in other States which it is not practicable to
reproduce here. The statute in each State must be consulted when-
ever this general question arises. See, for example, Long v. Hart-
well, 34 N. J. L. 116, Agency Cases, 92.
§ 59. In other cases, authority may be conferred
by parol.—Except in these cases, of instruments under
seal, and statutes expressly requiring written author-
ity, it is the general rule that authority for the doing of
any act lawful to be done, including the execution of all
written instruments other than those mentioned above,
can be conferred without writing.
There seems to be an impression, easily acquired, but with dith-
culty removed, that, because authority for the execution of instru-
.Q_Q__‘___Q_,_Q,J_-
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48 APPOINTMENT OF AGENTS. [§§ 59Q62.
ments under seal must be conferred by an instrument under seal,
authority for the execution of instruments in writing must be con-
ferred by writing. This, however, is not true. Except in the cases
already referred to, authority for the execution of written instru-
ments may be conferred without writing. Authority for the execu-
tion of negotiable instruments is no exception, though such an
authority is not easily implied. (See Jackson v. National Bank,
Agency Cases, 415; New York Iron Mine v. National Bank, Agency
Cases, 423.)
§ 60. _Need not be express.—And the authority
need not be expressly conferred. In the great majority
of the cases it is informally conferred, or is presumed
from the acts and conduct of__the_‘p\1-in\c~ipal.F.\ _,.__'___ .
§ 61. 6-.4€‘D?)Q€t?Qi‘11’éQ6f‘éstoppe1 apphed._,l_The doc-
trine of estoppel is constantly applied, and the principal
will not be permitted to deny that which by his words
or conduct he has asserted, if such denial would preju-
dice an innocent third person who has reasonably relied Q
upon such words or conduct. . /V
\ See Breckenridge v. Lewis, 84 Me. 349, Agency Cases, 103.
§ 62, 0% General rule.—It may therefore be stated
as a general rule that whenever a person has held out
another as his agent authorized to act for him in a given
capacity; or has knowingly and without dissent per-
mitted such other to act as his agent in that capacity;
or where his habits and course of dealing have been such
as to reasonably warrant the presumption that such
other was his agent authorized to act in that capacity;
whether it be in a single transaction or in a series of
transactions—his authority to such other to so act for
him in that capacity will be conclusively presumed, so
far as it may be necessary to protect the rights of third
persons who have relied thereon in good faith and in the
exercise of reasonable prudence; and he will not be per-
mitted to deny that such other was his agent authorized ‘
to do the act he assumed to do, provided that such act
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§§ 62Q64.] APPOINTMENT OF AGENTS. 49
[.
L/
l
was within the real or apparent scope of the presumed
auth rity.
See Saving Society v. Savings Bank, 36 Penn. St. 498, 78 Am. Dec.
390, Cas. Ag. 371; Johnson v. Hurley, 115 M0. 513, Cas. Ag. 84.
See also Pursley v. Morrison, 7 Ind. 356, 63 Am. Dec. 424; Hooe v.
Oxley, 1 Wash. (Va.) 19, 1 Am. Dec. 425; Tier v. Lampson, 35 Vt.
179, 82 Am. Dec. 634. -
Q§ 63. Limitations.— But authority will not
arise from mere presumption. It must be based 0n facts,
for which the principal is responsible, and will not arise
from any mere argument as to the convenience, utility
- or propriety of its existence.
The facts, moreover, from which it is implied must
be given their ordinary and natural effect, and where the
authority is inferred from the adoption of acts of a cer-
tain kind, its scope will be limited to the performance
of acts of the same kind.
See Bickford v. Menier, 107 N. Y. 490, Cas. Ag. 93; Graves v. Hor-
ton, 38 Minn. 66, Cas. Ag. 82.
2. Evidence of the Appointn‘zent.
§64. Authority not to be proved by agent’s ad-
missions. —The authority of the agent must in all cases
be traced to the principal. As against the principal,
therefore, the agent’s admissions or declarations (as
distinguished from his z‘estim(m.1/ as a witness‘ in court),
are‘not admissible for the purpose of establishing, en-
larging or renewing the agent’s authority; nor can his ;
authority be established by showing that he acted asI
agent, assumed to be agent or was generally reputed to -
be agent. The agent’s acts and statements cannot be.
made use of against the principal until his authority
has first been shown by other evidence.
See Hatch v. Squires, 11 Mich. 185, Cas. Ag. 106; Mitchum v.
Dunlap, 98 M0. 418; Kornemann v. Monaghan, 24 Mich. 36; Graves
V. Horton, 38 Minn. 66, Cas. Ag. 82.
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50 APPOINTMENT OF AGENTS. [§§ 65Q67.
§ 65. But agent may be called as a witness.
—-If the agent’s evidence as to his authority is desired,
he must be called as a witness; his testimony as to the
‘nature and extent of his authority, where it rests in
parol, being as competent as that of any other witness.
It is necessary to distinguish between what the alleged agent
may admit, represent or declare, out of court, when he is not under
oath or subject to crossQexamination, and his testimony as to the
facts concerning his authority when he is called as a witness.
See Howe Machine Co. v. Clark, 15 Kan. 492, Cas. Ag. 107; Thayer
v. Meeker, 86 I11. 470. .
§ 66. -—What constitutes the best evidence.—
\Vhere the authority is conferred by written instru-
ment, the writing is the best evidence of the existence
and nature and extent of the authority, and must be pro-
duced, or its absence accounted for, in any case in which
the question of the existence of the authority is directly
involved; but where the question is only collaterally in-
volved, that is, where it arises incidentally in some other
controversy, parol efidence may be admitted.
See Neal v. Patten, 40 Ga. 363; Bridge Co. v. Geisse, 38 N. J. L. 39.
§‘67. —_How question determined.—Where the
authority is in writing and the writing is produced, the
question whether an agency has been created by it, and
if so, what is its scope and effect, are questions of law for
the court.
So if there be no writing but the facts are not dis-
puted, the question whether under the undisputed facts
an agency exists, and if so, what is its nature and ex-
tent, is likewise for the court.
But where the authority is not in writing and the
facts are in dispute, it is for the jury to determine, un-
der proper instructions from the court, not only the ex-
istence of the agency but also its nature and effect.
See Savings Society v. Savings Bank, 36 Penn. 498. 78 Am. Dec.
390, Cas. Ag. 371; Railroad Co. v. Henlein, 52 Ala. 606.
.-Y
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§§ 68Q69] AUTHORITY BY RATIFICATION. 51
CHAPTER V.
OF AUTHORITY BY RATIFICATION.
§68. How question arises. §78. General rule.
1. What Is Ratification. 79. —Ratificati0n by instru-
69. Ratification defined. ment under seal.
2. What Acts May Be RatiQ 80. —— Ratification by author-
fied. ity - subsequently con-
70. In general, any act which ferred, ‘
might previously have 81. Ratification by conduct.
been authorized. 82. Q— By accepting benefits.
71. —Q Not void or illegal acts. 83. —— By bringing suit.
72. ——Forgery. 84Q85. ——By acquiescence.
3. Who May Ratify. 6. The Effect of Ratifica-
73. In general, any person who tion.
might authorize. 86. In general.
74. — — S t a t e, corporations, 87. —— Revocability.
etc. 88. Effect as between principal
75. Q—— Infants, married woQ and agent.
men. 89. Effect as to rights of third
76. -Q—Agent. party against principal.
4. Conditions of Ratification. 90. Effect as to rights of prin-
77. What conditions must exQ cipal against third party.
ist. 91. Effect between agent and
5. What Amounts to a RatiQ other party—QIn contract.
fication. 92. —In tort.
§0S. How question arises.—_The lack of prior au-
thority for the doing of an act, may, in many cases, be
attempted to be supplied by the subsequent approval of
that act by the person for whom it was performed.
What is the effect of such an approval or ratification,
and in what cases will it be operative?
1. TVhat is Ratification.
§ 69. Ratification defined.—Ratificati-on is the
adoption and afiirmance by one person of an act which
an0ther,‘without authority, has assumed to do as his
agent.
See McCracken v. San Francisco, 16 Cal. 591, Cas. Ag. 109.
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52 AUTHORITY BY RATIFICATION. [§§ 70Q74.
2. lVhat Acts may be Rati/icd.
§ 70. In general, any act which might previously
have been authorized.—As a general rule, a person
may ratify the previous unauthorized doing by another
in his behalf, of any act which he might then and can
still lawfully do himself, and which he might then and
can still lawfully delegate to such other to be done.
§ 71. Not void or illegal acts.—Ratification
can not render valid acts which were void when done,
or acts which were then so far illegal that they could
not then be lawfully authorized; but a person may as-
sume liability by the adoption of a trespass or other tort
which another has done in. his behalf and as his agent.
See Wilson v. Tumman, 6 Mail. Gr. 236; Armltage v. Widoe,
36 Mich. 124.
§ 72. F0rgery.—Whether a forgery can be rati-
fied has been much disputed, but the weight of authority
is to the effect that responsibility for the ‘act may be as-
sumed by ratification, though not so as to afiect the for-
ger’s liability for his crime.
See Greenfield Bank v. Crafts, 4 Allen, 447, Cas. Ag. 110‘; Henry v.
Heeb, 114 Ind. 275, 5 Am. St. Rep. 613, Cas. Ag. 115
3. ll'7:0 may Rah‘f;l/.
§ 73. In general, any person who might authorize.
'—As a general rule any person who was competent
to do an act when it was done and who is still compe-
tent to do it, may ratify its unauthorized doing by an-
other as his agent.
§ 74. —State, corporation, etc.—Thus the State,
municipal and private corporations, partnerships, and
partners, may ratify what it or they could and can still
authorize.-
See State v. Torinus, 26 Minn. 1, 37 Am. Rep. 395; Forbes v.
' "-*7-'.-1
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§§ 74Q77.] AUTHORITY BY RAT.IFICATION_ F3
Hagman, 75 Va. 168, Agency Cases, 122; School District v. Insur-
ance Co., 62 Me. 330, Cas. Ag. 194; Melledge v. Iron Co., 5 Cush.
(Mass.) 158, 51 Am. Dec. 59.
§75. Infants—Married women.—It has been
said that an infant could not ratify, but the true rule
is that both infants and married women under the mod-
ern statutes may ratify such acts as they are competent
to authorize.
See Armitage v. Widoe, 36 Mich. 124; Drury v. Foster, 2 Wall. 24,
Agency Cases, 120; Rowell v. Klein, 44 Ind. 290; McLaren v. Hall,
26 Iowa, 297, Cas. Ag. 77.
§ 7 6. Agent.—An agent cannot ratify hi own
act, nor can one of two joint agents ratify the act of his
fellow agent; but one agent may ratify the act of an-
other agent of the same principal, where the agent who
ratifies has himself general authority to do the act rat-
ified.
See Ironwood Store Co. v. Harrison, 75 Mlch., 197, Cas. Ag. 124. .
.Q1. (,'onditi0ns of Ratification.
§ 7 7. What conditions must exist.—In order to
effect a ratification, the following conditions must exist:
a. The person ratifying must have the present abil-
ity to do the act himself or to authorize it to be done.
I). The person for whom the act was done must have ‘
been identified or capable of being identified. In other
words, the person who did the act must have acted for
the particular person ratifying or, if he did not know
who the particular person _was, then for persons of his
description. ‘
See Foster v. Bates, 12 M. & W. 225, Agency Cases, 127.
0. The act must have been done, by the person acting,
as agent and not on his own account. That is, the per-
son who did the act must at the time have intended to act
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54 AUTHORITY BY RATIFICATION. [§ 77.
on behalf of the person ratifying, though it seems not to
be necessary that he should then have professed to act
for him. ‘
See the very late case of Durant v. Roberts [1900], 1 Q. B. 629;
also Hamlin v. Sears, 82 N. Y. 327, Agency Cases, 136.
3‘
(I. The person ratifying must have been in existence
at the time the act was done.
See McArthur v. Times Printing Co., 48 Minn. 319, Agency Cases,
128; Bell's Gap R. R. Co. v. Christy, 79 Penn. St. 54, Agency Cases,
131.
c. The person alleged to have ratified must, at the
time of the alleged ratification,‘ have either had full
knowledge of all of the material facts relating to the
act ratified or he must have deliberately assumed re-
sponsibility for the act, having all the knowledge of the
facts which he cared to have. Knowledge of the mater-
ial facts is essential, but knowledge 0.f the legal effect of -
those facts is not essential.
See Combs r. Scott, 12 Allen (Mass.) 493. Cas. Ag. 146; Scott v.
Railroad Co., 86 N. Y. 200, Agency Cases, 148; Wheeler v. Sleigh
Co.. 39 Fed. Rep. 347, Cas. Ag. 138; Thacher v. Pray, 113 Mass. 291,
Cas. Ag. 204.
f. The principal cannot ratify the act so far as it.is
favo‘1.able to him, and reject it as to the residue; but he
must ratify all or none. But where the principal has
authorized the doing of a certain act, he does not by
accepting the benefits of that act assume responsibility
for an additional unauthorized act of whoseperform-
ance he was ignorant.
See Eberts v. Selover, 44 Mich. 519, 38 Am. Rep. 278, Cas. Ag. 150;
Wheeler v. Sleigh Co., 39 Fed. Rep. 347, Cas. Ag. 138; Baldwin v.
Burrows, 47 N. Y. 199, Cas. Ag. 196; Smith v. Tracy, 36 N. Y. 79,
Cas. Ag. 154; Roberts v. Rumley, 58 Iowa, 301, Cas. Ag. 143.
g. The facts alleged to show the ratification must be
such, and there must be such reliance upon them, that
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§§ 77Q79] AUTHORITY BY RATIFICATION. 55
the party relying upon them will be prejudiced if the
ratification is not established.
See Doughaday v. Crowell, 11 N. J. Eq. 201.
h. The ratification can not be made to so operate as
to cut off the intervening rights of third persons who
have acted in good faith and without notice of the acts
sought to be ratified.
See Cook v. Tullis, 18 Wall. 332, Agency Cases, 160.
i. The party alleging that ratification has taken place
must establish it by a preponderance of the evidence.
See Reese v. Medlock, 27 Tex. 120, 84 Am. Dec. 611.
5. What Amounts to a Ratification.
§ 7 8. General rule.—Ratificat_ion may be either ex-
press or implied. There are cases in which it must be
express or formal. It is a general rule that the act of
ratification must be of the same nature as that which
would be required to conferauthority to do the ratified
act in the first instance. Thus if authority under seal
would have been required, ratification by an instrument
under seal is necessary; if written authority was requi-
site, ratification by writing is necessary.
See Hawkins v. McG.roarty, 110 M0. 546, Cas. Ag. 167
§ 79. —Ratification by instrument under seal.
—The tendency is strong to abolish the rule which re-
quires ratification under seal.
See Mclntyre v. Park, 11 Gray (Mass.) 102, 71 Am. Dec. 690, Cas.
A:.‘Ql70.
And here, as in other-cases, if the instrument to be
ratified was unnecessarily under seal, the ratification
may be made without seal.
See Adams v. Power, 52 Miss. 828.
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AUTHORITY BY RATIFICATION. [§§ 80Q83.
~
Q '. v- o UQL \
I
l Llk C 1 '
,_,_
‘l
§ 80. Ratification by authority subsequently con-
.ferred.—Ratification may be effected by subsequently
conferring authority to do the act to be ratified.
See Rice v. McLarren, 42 Me. 157, Cas. Ag. 190 '
J
§81. Ratification by cond_uct.—Inasmuch as au-
thority for the doing of most acts may be conferred by
parol, the ratification of most acts may be effected by
parol. This is the rule wherever some technical require-
N 1nent like that of writing or sealing does not intervene. Q,_ ,
In the great majority of cases, ratification is inferred\'‘"
fromconduct, and this is often done where the party had 1'
no _ express intention to ratify or even intended i
not to ratify. The principle of estoppel applies here
and where a party by his words or conduct has led an-
other to believe that the act was done by his authority,
he will not afterward be permitted to deny it to the prej-
udice of the other who has in good faith relied upon it.
§ 82. my accepting benefits.—~One of the most
common methods of ratifying an act is by accepting the
benefits of it; and it is the general rule that a party who, -
with knowledge of the facts, accepts the benefits of the ,
1 act must accept also its responsibilities. /"I I '-
‘ ‘ " See Hyatt v. Clark, 118 N. Y. 563, Cas. Ag. 177; Combs v. Scott,
_- 12 Allen (Mass.), 493, Cas..Ag. 146; Jones v. Atkinson, 68 Ala. 167,
Cas. Ag. 192; Thacher v. Pray, 113 Mass. 291, 18 Am. Rep. 480, Cas.
Ag. 204.
§ 83. —By bringing suit.—Another common
method is by bringing suit based upon, and for the en-
forcement of the act. This, when done with a knowledge
of the facts, shows an intention to take the benefits of
the act, and the burdens must be taken with the benefits.
This rule, however, would not apply to suits brought
for the purpose of avoiding or repudiating the unauthor-
ized act, or to suits brought to prevent loss by it.
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§§ 83Q87.] AUTHORITY BY RAT.IFICATION. 57
See Shoninger v. Peabody, 57 Conn. 42, Qas. Ag. 172; Roberts v.
Rumley, 58 Iowa, 301, Cas. Ag. 143. ‘‘
§ 84.
that another has assumed, without authority, to do some
act for him as his agent, he has~the option to repudiate
or ratify the act, but he must do one thing or the other.
He has a reasonable time within which to decide, but if,
with knowledge of the facts, he fails to repudiate the act
within a reasonable time, he will be deemed to have af-
firmed it.
LSee Hey_n v. O’Hagen, 60 Mich. 150, Cas, Ag. 186; Hazard v_.
Spears, 4 Keyes, 469, Cas. Ag. 182; Hamlin v. Sears, 82 N. Y. 327,
Cas. Ag. 1Q,36; Greenfield Bank v. Crafts, 4 Allen (Mass.), 447, Cas.
AgTT16; Scott v. Railway Co., 86 N. Y. 200, Cas. Ag. 148. ‘
§ 85. — This rules applies whether the person who
did the unauthorized act was an agent for other pur-
poses or a mere stranger; though ratification is less
readily presumed where the person was a stranger.
See Heyn v. O’Hagen, 60 Mich. 150, _C*a§.~Ag,fl186; \Ladd v. Hilde-
brant,‘27 Wis. 135. 9 Am. Rep. 445.
Y 6.. The Effect of Ratification.
§ 86. In genera1.—The general effect of ratification
under the conditions stated, is that the act becomes the
act of the principal, with its benefits and burdens, from
thebeginning, as though he had previously authorized
it to be done; except, that if the rights of third persons
have intervened between the act and its ratification,
such rights cannot be cut off by the ratification.
See Cook v. Tullis, 18 Wall. (U. S.) 332, Cas. Ag. 160; McCracken
v. San Francisco, 16 Cal. 591, Cas. Ag. 109. -
§87. —Revocability.—Ratification, once intelliQ'.
‘
gently made, is irrevocable, so far as the rights of third‘,
persons are concerned; but, on the other hand, repudiQ1
/ ‘
By acquiescence.—When a person learns ‘
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[N 87Q90.
ation may ordinarily be subsequently changed to rati-
fication.
‘ See Jones v. Atkinson, 68 Ala. 167, Cas. Ag. 192, Neely v. Jones,
16 W. Va. 625, 37 Am. Rep. 794.
88. Effect as between principal and agent.—As
between the principal and the agent, the effect of the rati-
fication is to release the agent from all liability to the
principal for acting without authority; and to.give_ the
agent the same rights against the principal,—-as for com-
pensation, reimbursement, etc.,—which he would have
had if the act had been previously authorized. The
principal must ratify the whole act, and his conduct, it
is held, will be liberally construed in favor of a ratifi-
cation.
See Bank v. Bank, 13 Bush (Ky.), 526, 26 Am. Rep. 211, Cas.,Ag.
206; Hazard v. Spears, 4 Keyes (N. Y.), 469, Cas. Ag. 182; Szy-
manski v. Plassan, 20 La. Ann. 90, 96 Am. Dec. 382.
§ 89. Effect as to rights of third party against
principa1.~As between the principal and the party with
whom the agent dealt, the effect of the ratification is to
give the other party the same rights against the princi-
pal which he would have had if the act had been pre-
viously authorized. -
§ 90. Effect as to rights of principal against
third party.—\Vhether the principal can acquire the
same rights against the other party, by ratifying the act,
which he would have had if it had been previously
authorized, is a question upon which the cases areinsome
conflict. The rule sustained by the weight of authori-
ty seems to be that the principal may ratify an unau-
thorized contract and then enforce it against the other
party, if he does so within a reasonable time and before
the other party has withdrawn from it.
See Dodge v. Hopkins, 14 Wis. 686, Cas. Ag. 215; McClintock v.
Oil Co., 146 Penn. 144, 28 Am. St. Rep. 785, Cas. Ag. 219; Bolton v.
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§§ 90Q92.] AUTHORITY BY RATIFICATION. 59
Lambert, L. R. 41, Ch. Div. 295, Cas. Ag. 222; Atlee v. Bartholomew,
69 Wis. 43, 5 Am. St. Rep. 103.
The Wisconsin cases and the English case repr t extreme
views. The rule of the Pennsylvania case is more li§o be fol-
lowed. The question is one of real difliculty. In ad ion to the
discussions referred to in the notes to the cases, see 25 Am. L.
Review, 74; 9 Harv. L. Review, 60; 5 Law Quar. Rev. 440; Fry on
Specific Performance (3d Eng. ed.), 711.
§ 91. Effect between agent and other party.—In
contract. —As between the agent and the other party,
the effect of the ratification in contract cases is to re-
lease the agent from liability to the other party for hav-
ing made a contract without authority; and it gives the
agent the same rights against the other party which he
would have had if the contract had been previously au-
thorized.
§ 92. — In tort.-—But in cases of tort, the rule
is different: The ratification by the principal makes
him liable also for the tort to the third person, but it
does not release the agent from his liability to the third
person for his participation in the tort. Both princi-
pal and agent are thereafter liable. It is no defense- to
the agent when sued for a tort that he acted as the agent
of another in committing it.
See Stephens v. Elwall, 4 Maule & Sel. 259, Cas. Ag. 226; Delaney
v. Rochereau, 34 La. Ann. 1123, 44 Am. Rep. 456, Cas. Ag. 514; Os-
borne v. Morgan, 130 Mass. 102, 39 Am. Rep. 437, Gas. Ag. 518; Miller
v. Wilson, 98 Ga. 567, 58 Am. St. Rep. 319.
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60 DELEGATION OF AUTHORITY. [§§ 93Q94.
CHAPTER VI.
or DELEGATION OF AUTHORITY BY THE AGENT.
§93. Agent generally cannot delQ §94. Under what circumstances
egate authority to subQ justified.
agent. 95Q96. Effect of appointment of
subQagent.
§ 93. Agent generally cannot delegate authority
to sub-,agent.—It is the general rule that an agent
cannot delegate his authority to a subQagent,
without the expressed or implied consent of
his principal. This is always the rule where the act
to be performed requires the exercise of judgment or dis-
cretion, or where the principal evidently trusted to a
personal performance by the agent.
See Appleton Bank v. McGilvray, 4 Gray (Mass.) 518, 64 Am.
Dec. 92, Cas. Ag. 229; Birdsall v. Clark, 73 N, Y. 73, 29 Am. Rep.
105, Cas. Ag, 231; Peterson v. Christensen, 26 Minn. 377, Cas. Ag. 234.
§ 94. Under what circumstances justified.—Unless
the contrary is expressed, authority. to appoint a sub-
agent will be implied where the act tobedone is mechani-
\* \ fl\ KL 0 0 ‘ 0
MI “‘ L cal or ministerial only; where the.author1ty can not be
-‘ .‘“"'_" executed without the employment of subQagents; where
-A“ £.§.‘‘3‘: . their employment is in accordance with a known and
3 ~ -"".‘‘.‘"¢~L_u-;- well established usage; and where the circumstances
2 were such that it was evidently contemplated, when the
Q , L _ agent was appointed, that subQagents would be em-
, L~ _ . ployed.
See Harralson v. Stein, 50 Ala. 347, Cas. Ag. 236; Grady v. In-
surance Co., 60 M0. 116, Cas. Ag. 238; Exchange Nat. Bank v.
National Bank, 112 U. S. 276, Cas. Ag. 239; Cummins v. Heald, 2_4
Kan. 600, 36 Am. Rep. 264, Cas. Ag. 247. ‘
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§§ 95Q96.] DELEGATION OF AUTHORITY. 61
§ 95. Effect of appointment of sub-agent.—If the
subQagent is employed with the express or implied con-
sent of the principal, then the sgbQagent is to be regard-
ed as the agent of the principal. He is liable to the
principal directly, and the original agent is not respon-
sible to the principal .for the acts of the sub-agent, un-
less he failed to exercise good faith and due care in his
appointment.
§96. If_the employment of the sub-agent was
not so authorized bykthe principal, then the sub_agent is
to be deemed the agent of the original agent only, and the
latter is responsible to the principal for the acts of the
subQagent.
See Barnard v. Coflin, 141 Mass. 37, 55 Am. Rep. 443, Cas._Ag. 249;
Hoag v. Graves, 81 Mich. 628, 46 N. W. Rep. 109. Q."
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62 TERMINATION OF THE AGENCY. [§§ 97Q99.
CHAPTER VII.
OF THE TERMINATION OF THE AGE.\-CY.
§ 97. In general. 5 109. Enforcement of contract
1. Termination by Act of ~ of agency.
Parties. ‘ 110. Agency at will.
98. What methods fall under 111. Discharge of agent justi-
this head. fied when.
99. Termination by original 112. Renunciation by agent jus-
agreement. tified when.
100. Termination by subscL 2. Termination by Opera-
‘ quent act of parties. tion of Law.
101. Agency may be terminated 113. In general.
at any time by mutual 114. Death of principal.
consent. 115. Death of agent.
Revocation by Principal. 116. Insanity of principal or
102Q105. Power of principal to agent.
revoke. 117. Bankruptcy of principal or
106. How revoke. agent.
107. Notice of revocation. 118. Marriage of principal.
Renunciation by Agent. 119. War.
108. Power of agent to reQ 120. Destruction of subject
nounce authority. matter.
§97. In general.—The agency may be terminated
in one of_t_wo general ways :5 7
1. By the act of the parties.
2. By operation of law.
I. TERMIQ\‘ATIOX BY ACT OF PARTIhS.
§ 98. What methods fall under this head.—The '
agency may be terminated by the act of the parties
either-
(a) By force of their original agreement; or
(b) By the subsequent act of one or both of them.
§99. Termination by original agreement.—The
authority will be terminated by force of the original
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§§ 99Q102.] TERMINATION or THE AGENCY. 63
\.»~J
agreement where it comes to an end because of some
limitation either expressly or impliedly impressed upon
it at the time of its creation.
By force of the original agreement, therefore, the
agency is terminated— ‘
(1) When the object for which it was created has
been accomplished, and
(2) ‘‘When the time originally fixed for its continu-
uance has expired.
§ 100. Termination by subsequent act of parties.
—The authority will‘be terminated by the subsequent
act of the, parties—
(1) \Vhere it is terminated by their mutual con-
sent, ‘ "
T2) Where the principal revokes it.
(3) VVhere the agent renounces it.
1. . Termination by Mutual Consent. ,
§101. Agency may be terminated at any time
by mutual consent.—The‘agency may be terminated
by mutual consent of the principal and agent at any
time. Notwithstanding any limitation or condition
originally imposed, the same power that made the arQ;
rangement in the first instance can subsequently waivel
the condition or remove the limitation. So far as any
authority depends upon the act of the parties (as dis-
tinguished from authority created by law) the law has
no purpose to subserve which will require the continu-
ance of the relation, when both parties desire and agree
that it shall be terminated.
2. Revocation by Principal.
§102. Power of principal to revoke.—It is
the general rule that theprincipal may revoke the agent’s
authority at any time, unless the authority is one
“coupled with an interest.”
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(S4 TERMINATION OF THE AGENCY. [§§ 103Q106.
§ 103. —— An authority is “coupled with an inter-
estf’ when the agent has an interest or estate in the sub-
ject matter of the agency, and not merely an interest in
the results which are to flow from the execution of the
authority.
§ 104. An interest in the subject matter by way
of security would be an interest which would prevent
revocation; but an interest by way of commissions or
profits out of the proceeds of the execution of the au-
" thority would not be suflicient.
§105. The mere fact that the authority was
called “irrevocable” or “exclusive” would not prevent its
revocation. And even the fact that the principal may
'have expressly agreed that the agency should continue
[for a certain period will not prevent his revoking the
authority before that time, if not coupled with an inter-
Iest; but he will be liable to the agent for the damages
‘gvhich the agent sustains on account of the revocation
contrary to the agreement.
See Chambers v. Seay, 73 Ala. 373, Cas. Ag. 252; Blackstone v.
Buttermore, 53 Penn. 266, .Cas. Ag. 255; Turner v. Goldsmith [1891],
1 Q. B. 544, Cas. Ag. 266; Lewis v. Insurance 00., 61 M0. 534, Cas.
Ag. 269; StandardT)il 00. v. Gilbert, 84 Ga. 714, 8 L. L. A. 410, Cas.
A‘g_‘27_3_Q; Missouri v. Walker, 125 U. S. 339, Cas. Ag. 277; Wilcox &
Gfseiw. Mach. Co. v. Ewing, 141 U. s. 627, Cas. Ag:m2’83; Durkee v.
Gunn, 41 Kan. 496, 13 Am. St. Rep. 300, Cas. Ag. 312.
§ 106. How revoke. —The revocation need not be
exjgess. It may be implied from circumstances, as
where the principal disposes of the subject matter of the
agency. It will also in general result from the dissolu-
tion of a partnership or of a corporation which was the
principal; and from the severance of the joint interest
of joint principals.
7..s
See Rowe v. Rand, 111 Ind. 206, Cag.-Ag. 257; Aherr v. Baker, 34
Minn. 98, Cas. Ag,_288.
1_ -;Q¥_=I‘
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§§107Q110.] TERMINATION OF‘ THE AGENCY. 65
§ 107. Notice of revocation.—Upon revoking the
authority of a general agent, the principal must give no-
ticeof the revocation to persons who have previously
dealt with the agent as such, or he will continue to be
bound by the agent’s acts. Notice is not necessary of
the revocation of the authority of a special agent, unless
he has entered upon the execution of the authority.
Notice must also be given to the agent of the revocation
of his authority.
See Claflin v. Lenheim, 66 N. Y. 301, Cas. Ag. 294.
3. Rennnciation b y Agent.
§ 108. Power of agent to renounce authority
Q—The agent may also renounce his authority at any
time, but if he does so in violation of an agreement to-
act for a particular time or if he fails‘to give reasonable
notice, he will be lia.ble to the principal for the damages
sustained.
§ 109. Enforcement of contract of agency.—Courts
will not undertake to enforce specific performance of a
contract of agency, nor will they interfere to prevent by
injunction a violation of the contract, except in cases
involving services of such a peculiar and personal char-
acter that damages would be inadequate compensation.
See Alworth v. Seymour, 42 Minn. 526, Ca-s. Ag. 314; Cort v.
Lassard, 18 Oreg. 221, 17 Am. St. Rep. 726, Cas. Ag. 316. I 1~
\-
§110. Agency at wi1l.—1Vhere no period is fixed
for the continuance of the agency, it is presumed to be
at will, and either party may terminate it without lia-
- bility at any time by giving reasonable notice. But con-
tracts for a definite time may in some cases be presumed
from the circumstances, even though no express under-
standing to that effect was had.
See Rhodes v. Forwood, L. R. 1 App. Cas. 256, Cas. Ag. 259;
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MM ‘l'\‘..I.
L1..‘V. Ll J‘_J-'t Ll
(1.\u- tlul 1* I\L\~‘ ‘
4.|-lH. Ll“
\ \L
II.
Turner v. Goldsmith [I891], 1 Q. B. Div. 544, Cas. Ag. 266; Lewis
v. Insurance Co., 61 M0. 534, Cas. Ag. 269. I
~/"
§111. Discharge of agent justified when.—And.
even though employed for a definite time, the agent may
lawfully be discharged if he proves incompetent for the
task assumed, or if he is guilty of wilful disobedience
to lawful orders or of such disorderly or immoral con-
duct as amounts to a breach of his implied undertaking
to conduct himself with fidelity and propriety.
See Dieringer v. Meyer, 42 Wis. 311, 24 Am. Rep. 415, Cas. Ag. 289;
Base Furnace Co. v. Glasscock, 82 Ala. 452, 60 Am. Rep. 748,I3as. Ag.
291.
§112. Renunciation by agent justified when.—
. The agent may also lawfully terminate the relation if he
is required to do dishonest or unlawful acts.
TER.\Ill\‘ATIO\‘ BY OPERATION OF LAW.
§ 113. In general.—The authority ‘may also be ter-
minated in many cases by mere operation of law upon
the happening of some event which makes the further
continuance of the agency incompatible, impracticable
or impossible. The most important of these events
are:—
§ 114. Death of principa.l.—The death of the prin-
. cipal operates to instantly terminate an authority, not
coupled with an interest. By the weight of authority
this is true even though the fact of the death may not
be known to the agent or to the third person with whom
he deals; though the harshness of this rule has caused
it in some cases to be changed by statute, and some
courts deny it so far as it would operate to defeat inter-
ests acquired in ignorance of the death.
See Hunt v. Rousmanier, 8 Wheat. 174, Cas. Ag. 322; Knapp V.
Alvord, 10 Paige, 205, 40 Am. Dec. 241, Gas. Ag. 328; Weber v. Bridg-
man, 113 N. Y. 600, Cas. Ag. 331. Contra. See Cassiday v.‘l\/ICKBIIZIG,
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§§114Q120.] TERMINATION OF THE AGENCY. 67
4 Watts & Serg. (Pa.) 282, 39 Am. Dec. 76; Ish v. Crane, 8 Ohio St.
520, 13 id. 574; Dick v. Page, 17 M0. 234; Deweese v. Muflf, 57 Neb.
17, 73 Am. St. Rep. 488. -
§ 115. Death of agent.—The same result must also
ensue from the death of the agent, except in those cases
in which the agent had an authority coupled with an
interest.
§ 116. Insanity of principal or agent.—The in-
sanity of the principal or the agent must also ordinarily
operate to terminate an authority not coupled with an.
interest; saving, usually, the rights of third persons
who, in ignorance of the insanity, have parted with
rights to which they can not be restored.
See Matthiessen etc. Co. v. McMahon, 38 N. J. L. 536, Cas. Ag. 335;
Sands v. Potter, 165 I11. 397, 46 N. E. Rep. 282. ‘ ,
§ 117. Bankruptcy of principal or agent.—.The
banl_<r_uptcy—-not the mere insolvency—of the principal
will also ordinarily terminate an authority not coupled
with an interest. The bankruptcy of a business agent
would ordinarily have the same effect.
§ 118. Marriage of principal.—The marriage of
the principal will also terminate an authority, not
coupled with an interest, where the execution of the
authority would operate to defeat rights acquired by the
marriage.
See ‘Henderson v. Ford, 46 Tex. 627; Wambole v. Foote, 2 Dak. 1.
§ 119. iWar.——\Var between the country of the prin-
cipal and that of the agent will suspend, if not abrogate,
many kinds of authority.
See Insurance Co. v. Davis, 95 U. S. 425, Cas. Ag. 336; Williams
v. Paine, 169 U. S. 55.
§1.20. Destruction of subject matter.—The de-
struction of the subject matter of the agency, or of the
principal’s interest therein, must usually terminate the
agency.
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68 NATURE AND EXTENT OF AUTHORITY. [§§121Q125.
.~,‘
CHAPTER VIII.
OF THE NATURE AND EXTENT OF THE AUTHORITY.
§121. Distinctions. §125. Extent of general author-
122. General authority. ity.
123. Special authority. 126. Extent of special author-
124. Appearance given to auQ ity.
thority by principal conQ 127. Incidental powers.
trols.
§ 121. Distincti0ns.—As respects the manner of
conferring it, the authority may be either express or im-
plied. As respects its extent, it may be either general
or special. -
§ 122. General authority..—'l‘he authority is general
where the principal has, either expressly or impliedly,
held the agent out as authorized to act generally in re-
lation to some subject or class of subjects.
§ 123. ‘ Special authority.—It is special where the
principal has expressly or impliedly held the agent out
as authorized to act only in a particular manner, or in
accordance with specific instructions.
§ 124. Appearance given to authority by princi-
pal controls. —In every case, persons dealing with the
agent as such, are bound to ascertain the extent of his
authority; but, whether the agency be general or special,
the principal will be bound to third persons by the au-
thority as he has caused it to appear. He is not bound
by appearances which the agent alone has given to the
authority, without the principal’s express or implied
consent. -
§125. Extent of general authority.—Where au-
thority has been conferred to act generally in reference
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§§125Q127.] NATURE AND EXTENT OF AUTHORITY. 69
to a subject or class of subjects, third persons, who have
no notice to the contrary, have the right to presume that
the agent has authority to do whatever is usual and
proper in such cases; and their rights can not be affected
by the fact that the principal had given the agent secret
instructions which would limit this usual authority.
§ 126. Extent of special authority.-—Where the
authority is special, the agent’s power may be as limited
as the principal sees fit to make it, and these limitations
will be effective unless the principal has, by conduct or
otherwise, held the agent out as having an authority
greater than that actually conferred.
See Butler v. Maples,~9 Wall. 766, Cas. Ag. 340; Hatch v. Taylor,
10 N. H. 538, Cas. Ag. 345; Bryant v. Moore, 26 Me. 84, 45 A. Dec. 96,
Cas. Ag. 355; Towle v. Leavitt, 23 N. H. 360, 55 A. Dec. 195, Cas. Ag.
358; Wheeler v. McGuire, 86 Ala. 398, 2 L. R. A. 808, Cas. Ag. 362;
Hubbar_d_v. Ienbrook, 124 Penn. 291, 10 A. S. Rep. 585, 2 L. R. A.
823, Cas. Ag. 367; Watteau v. Fenwick [l893], 1 Q. B. 346, Cas. Ag.
369. -
§127. Incidental powers.—Every delegation ‘ of
power, unless the contrary is expressed, carries with it,
by implication, incidental authority to do all those
things which are reasonably necessary and proper to
carry into effect the power grainted. This implied pow-
er can not, as to third persons, be cut ofi by secret lim-
itations. ‘
See Wheeler v. McGuire, 86 Ala. 398, 2 L. R. A. 808, Cas. Ag. 362.
(
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CHAPTER IX.
OF THE (-ONSTRUCTION OF THE AUTHORITY.
§128. What here considered. §134. Authority to sell personal
1. In General. property.
129. Necessity for construction. 135. Authority to buy.
130. Necessity for evidence. 136. Authority to collect or re-
131. By whom construed. ceive payment.
132. How construed. 137. Authority to make nego-
2. Of the Construction of tiable paper.
Particular Powers. 138. Authority to manage busi-
133. Authority to sell land. ness.
§ 128. What here considered._—Attention will
next be given to the question of the construction or in-
terpretation of the authority.—_1. In general, and 2.
As applied to particular powers.
1. In General.
§129. Necessity for construction.—Every person
who proposes to deal with an agent, as such, must, as
has been seen, ascertain not only that authority exists, ,
but also that it is adequate to authorize the proposed
act. It thus becomes necessary to examine into it, and
ascertain what is its scope and effect—in other words,
to construe it, to determine whether it is broad enough
to meet the present need.
§ 130. Necessity for evidence.—It is also true that
the person who has dealt with an agent, as such, and who
desires to enforce the results against the principal must
be prepared to prove, if it be denied, not only that there
was some authority, but also that there was such author-
ity as justified the act relied upon. If it becomes nec-
essary, therefore, to have recourse to the courts, the
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§§ 130Q133.] CONSTRUCTION OF THE AUTHORITY. 71
plai.ntifi must be prepared to prove the authority, and ‘
to show that when properly construed it justified the
act done.
Something as to the evidence required has already
been seen in an earlier section.
§ 131. By whom construed.-—While the party who
deals with the agent must usually, in the first instance,
put his own construction upon the authority, he must
when he comes into court, abide by the construction
which the law puts upon it. If the authority is created
by written instrument, the writing must in general be
produced, and the nature and extent of the authority
thereby conferred will be determined by the court. So,
though not in writing, if the facts are not disputed, the
court will determine their efiect; but if the facts are in
dispute it must usually be left to the jury to determine,
under proper instructions from the court, whetl1er there
was any authority, and, if so, what was its extent.-
See London Savings Fund Society v. Hagerstown Savings Bank,
36 Penn. St. 498, 78 Am. Dec. 390, Cas. Ag. 371.
§132. HOW construed.—And in determining the
scope and extent of the authority, the construction
adopted must be a fair and reasonable one. Thus, for
example, though the language used may be general, it
must be limited in its application by the specific pur-
pose to be accomplished, and must be confined in its
operation to the principal’s own purposes and business.
See Craighead v. Peterson, 72 N. Y. 279, 28 Am. Rep. 150, Cas.
Ag. 373; Camden Safe Deposit Co. v. Abbott, 44 N. J. L. 257, Cas.
Ag. 376.
2. Of the OOH.8trtLCti0-ll of Particular Pou:ers_.
§ 133. Authority to sell land.—-Authority to
sell the principal’s land carries with it, unless the con-
trary is expressed, implied power to make the convey-
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72 CONSTRUCTION OF THE AUTHORITY. [§§ 133Q135.
ance; to insert the usual covenants of warranty; and to
receive so much of the purchase price as is to be ‘paid
down; but it does not authorize a sale upon credit, or
an exchange, or a dedication to public use, or a convey-
ance in payment of the agent’s own debt.
See Lyon v. Pollock, 99 U. S. 668, Cas. Ag. 378; Gilbert v. How,
- 45 Minn. 121, 22 Am. St. Rep. 724, Cas. Ag. 380; Leroy v. Beard, 8
How. (U. S.) 451, Cas. Ag. 382; Peters v. Farnsworth, 15 Vt. 155, 40
A. Dec. 671, Cas. Ag. 387; Lumpkin v. Wilson, 5 Heisk. (Tenn.) 555,
Cas. Ag. 390.
‘Vhether it‘will apply to land not then owned by the
principal, but subsequently acquired by him, is in dis-
pute.
See Pentgld v. Warner, 96 Mich. 179, 35 Am. St. Rep. 591, and
note.
§ 134. Authority to sell personal property.—
Authority to sell personal property carries with it, un-
less the contrary is declared, implied power to agree
upon the terms and conditions of the sale; to warrant
the principal’s title, to give warranties of quality if such
property is usually sold with such a warranty; and to
receive so much of the price as is to be paid at the time
of the sale.
But no implied power exists to afterwards collect the
remainder of the price; or to give credit unless that is
usual; or to exchange the property for other property;
or to mortgage or pledge the property; or apply it to
the agent’s own use.
See Levi v. Booth, 58 Md. 305, 42 A. Rep. 332, Cas. Ag. 391; Smith
v. Clews, 105 N. Y. 283, 59 A. Rep. 502, Cas. Ag. 396; McKindly v.
Dunham, 55 Wis. 515, 42 A. Rep. 740, Cas. Ag. 399; Hibbard v. Peek,
75 Wis. 619, Cas. Ag. 403; Billings v. Mason, 80 Me. 496, Cas. Ag. 406;
Huntley v. Mathias, 90 N. C. 101, 47 Am. Rep. 516, Cas. Ag. 408;
Pickert v. Marston, 68 Wis. 465, 60 A. Rep. 876, Cas. Ag. 411.
§135. Authority to buy.—An agent authorized to
buy goods for his principal has implied power to buy on
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§§135Q137.], CONSTRUCTION OF THE AUTHORITY. 73
credit if no)- supplied with funds, and may make repre-
sentations’as to his principal’s credit for that purpose.
Unless the contrary is declared he may agree upon the
price and terms of sale within the limit of what is usual
or reasonable. He must not exceed limits openly fixed
as to the kind or amount, and he has no implied power
to make negotiable paper for the price.
See Komorowski v. Krumdick, 56 Wis. 23, Cas. Ag. 413; Hubbard
v. Tenbrook, 124 Penn. 291, 10 A. S. Rep. 585, 2 L. R. A. 823, Cas.
Ag. 367.
§ 136. Authority to collect or receive payment.—
An agent authorized to collect can receive nothing but
money‘ in payment. He has no implied authority to re-
lease or compromise the debt, or to extend the time, or
to receive payment before it is due.
Authority to receive payment is not implied merely\
from the fact that the agent sold the goods for which‘
the money is due, or negotiated the contract or loan
upon which it is payable. In the latter case the~ posses-
sion of the securities, as of a bond and mortgage, will I
justify an inference of authority to receive payments ‘-
upon them, but the. party paying must see at his peril
that thesecurities are in the possession of the agent on
each occasion when he pays.
Thus a traveling salesman, or “drummer,” authorized to solicit
orders for goods to be sent by his principal, and who takes such an
order for goods which are so supplied, has thereby no implied power
to subsequently collect payment for them. Kornemann v. Mona-
ghan, 24 Mich. 36. As to the implied authority of a loan agent to
receive payment, see Crane v. Gruenewald, 120 N. Y. 274, Cas. Ag. 87.
§ 137. Authority to make negotiable paper.—Au-
thority to make or endorse negotiable paper is not to be
lightly inferred. It can be implied only when absolutely \
necessary to the execution of the main power. And
when expressly conferred it is subject to a very strict
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7Q} CONSTRUCTION OF THE AUTHORITY. [§§ 137Q138.
construction, and the agent can bind the principal only
when he has acted within the precise limits of his au-
thority.
See Jackson v. Bank, 92 Tenn. 154, 18 L. R. A. 663; Cas. Ag.‘ 415;
King v. Sparks, 77 Ga. 285, 4 Am. St. Rep. 85, Cas. Ag. 418.
§ 138. Authority to manage business.—Authority
to manage the principal's business does not imply power
to make negotiable paper; or to sell the business; or to
borrow money unless absolutely necessary; or to pledge
or mortgage the principal’s property; or to make any
contract not.within the usual scope of the business.
See Brockway v. Mullin, 46 N. J. L. 448, 50 A. Rep. 442, Cas. Ag.
Q£19; Vescelius v. Martin, 11 C010. 391, Cas. Ag. 422; New York Mine
v. Bank, 39 Mich. 644, Cas. Ag. 423.
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CHAPTER X.
OF THE EXECUTION OF THE AUTHORITY.
§139. In general. I §143. Execution of negotiable
140. Excessive or defective exeQ instruments.
- cution. 144. Execution of simple con-
141.Execut1on of written inQ tracts.
struments. 145. Parol evidence to explain.
142. Execution of sealed in-
struments.
§139. In general.—-It is the, general duty of the
agent to execute the authority in the name, and for the
benefit of the principal, and to confine his acts within
the. scope of the authority conferred upon him.
§ 140. Excessive or defective execution.—The exe-
cution may fail either because the agent has neglected to
fully exercise his authority, or because he has exceeded
it. An excessive execution will not be necessarily de-
fective if there has been a complete execution of the
power and the excess can be distinguished and disre-
garded.
See Thomas v. Joslin, 30 Minn. 388, Cas. Ag. 427.
§ 141. Execution of written instruments.—In_ the
execution of written instruments, the agent ‘may,
through inadvertence, ignorance or mistake, so execute
as to lfind his principal, or himself, or no one, even when
his desire and intention were to bind the principal.
§ 142. Execution of scaled inst-ruments.—'1'o bind
the principal upon instruments under seal, the instru-
ment must be so executed as to show upon its face that
it is the deed of the principal; that the covenants are
his; that he makes the grants; and that the signature
and seal are his, though aflixed by the agent. If the
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76 .EXECUTION OF THE AUTHORITY. [§§ 142Q145.
grants and covenants are those of the agent7 the mere
fact that he describes himself “as agent” will not relieve
him from personal liability, or make the act the prin-
cipal’s.
See McClure v. Herring, 70 Mo. 18, 35 Am. Dec. 404, Cas. Ag.}29;
Elwell v. Shaw, 16 Mass. 42, 8 Am. Dec. 126; Shanks v. Lancaster, 5
Gratt. (Va.) 110, 50 Am. Dec. 108; Knight v. Clark, 48 N. J. L. 22,
57 Am. Rep. 534, Cas. Ag. 434.
§143. Execution of negotiable instruments.--In
the execution of negotiable paper, the rule is very strict
that in order to bind the principal the paper shall show
upon its face who the principal is, that it is his promise,
and that the signature is his, though made by the hand
of his agent. It is not suflicient that the principal be
named in the body of the instrument only unless it also
appears that the promise is his and that the agent signs
for him. Where no principal is thus named, the agent
will be personally liable although he signs “as agent.”
See Hobson v. Hassett, 76 Cal. 203, 9 A. S. Rep. 193, Cas. Ag. 442;
Reeve v. Bank, 54.N. J. L. 208, 16 L. R. A. 143, Cas. Ag. 446; Lieb-
scher v. Kraus, 74 Wis. 387, 17 Am. St. Rep. 171, 5 L. R. A. 496, Cas.
Ag. 448.
§ 144. Execution of other simple contracts.—In
the case of other simple contracts, more regard is paid
to the intention of the parties, and if that is clear, it will
usually control.
See Whitney v. Wyman, 101 U. S. 392, 2 Myer’s Fed. Dec: 170, Cas.
Ag. 452; Brown v. Bradlee, 156 Mass: 28, 32 A. s. Rep. 430, 15 L.‘R.
A. 509, Cas. Ag. 454.
§145. Parol evidence to explain.—Whether parol
evidence may be received to show who was intended to
be the party bound, is a disputed question. In the case
of instruments under seal, the rule is that only those
appearing on the instrument as the parties can be bound,
or enforce the contract.
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§1.45.] EXECUTION or THE AUTHORITY. 77
In the case of negotiable instruments, parol evidence
is -admissible only when the paper is ambiguous, and
when the action is between the original parties, or those
who, from the ambiguity or otherwise, are charged with
actual or constructive notice of the true intention.
In the case of other simple contracts, parol evidence
is admissible to charge an unnamed principal, but not
to discharge the agent. M
See Briggs v. Partridge, 64 N. Y. 357, 21 A. Rep. 617, Cas. Ag. 436;
Liebscher v. Kraus, 74 Wis. 387, 17 A. S. Rep. 171, 5 L. R. A. 496, Cas.
Ag. 448; Higgins v. Senior, 8 Mees. & Wels. 834, Cas. Ag. 456; Hunt-
ington v. Knox, 7 Cush. 371, Cas. Ag. 587.
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DUTIES OF AGENT TO PRINCIPAL.
[§§ 146Q147.
§ 146
147
148
149
150.
151.
152.
153.
- 154.
155.‘
156.
157.
CHAPTER X1.
or THE DUTIES or THE AGENT TO THE PRINCIPAL.
. In general.
1. To Be Loyal to His
Trust.
. In general.
. Incapacity resulting.
. Voidability of transac-
tions.
Further limitations.
Usage does not alter rule.
2. To Obey Instructions.
Agent must obey instruc-
tions.
Good faith, etc.—no ex-
cuse.
In what form of action lia-
ble.
Sudden emergency as ex-
cuse.
Ambiguous instructions.
3. Not to Be Negligent.
Duty to exercise care.
§ 158
159
160.
161.
162.
163.
164.
165.
166.
167.
.Specia1 skill required in
some cases.
.Negligence in loaning
money.
Negligence in insuring.
Negligence in collecting.
Liability for default of
correspondents.
4. To Account for Money
and Property.
Duty to keep accounts.
Cannot deny principal’s
title, etc.
Duty to give notice of col-
lections.
Agent must not mix prin-
cipal’s funds with his
own.
5. To Give Notice to His
Principal.
Duty to give notice.
§ 146. -In general.~—It is not possible to consider
here every possible duty which the agent may owe to his
principal, but the most important of them may be briefly
dealt with., and the principles given will suggest the
rules which will govern other cases.
the interests of his principal.
1. To be Loyal to his Trust.
§147. In general.—It is the duty of the agent to
conduct himself with the utmost loyalty and fidelity to
the interests of his principal, and not to place himself
in a position where his own interests may conflict with
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§§ 148Q150.] DUTIES OF AGENT TO PRINCIPAL. 79
§148. Incapacity resulting.—Except‘with the full
knowledge and consent of his principal, an agent au-
thorized to buy for his principal cannot buy of himself;
an agent authorized to sell cannot sell to himself; an
agent authorized to buy or sell for his principal cannot
buy or sell for himself; nor can an agent take advantage
of the knowledge acquired of his principal’s business to
make profit for himself at his principal’s expense.
The same rule applies to leases, and other similar
transactions.
And what the agent cannot do directly, he cannot do
indirectly, as by buying, selling, or dealing in the name
of another, but really for himself.
§149. Voidability of transactions.—In all these
cases, the transaction is voidable at the election of the
principal. It makes no difference that the principal has
not been injured, or that the agent has given him as
good terms as anybody would, or that the sale or pur-
chase has been at the price fixed by the principal; it is
still voidable at the option of the principal.
See People v. Township Board, 11 Mich. 222, Cas. Ag. 459; Davis
v. Hamlin, 108 Ill. 39, 48 Am. Rep. 541, Cas. Ag? 461; Gardner v.
Ogden, 22 N. Y. 327, 78 Am. Dec. 192, Cas. Ag. 465; Greenfield Sav-
ings Bank v. Simons, 133 Mass. 415, Cas. Ag. 476; Rochester v. Lever-
ing, 104 Ind. 562, Cas. Ag. 478. ,’
§ 150. Further limitations.—I<‘or like reasons, an
agent authorized to settle or compromise a claim against“
his‘principal cannot buy it and enforce it himself; nor
will an agent charged, for example, with the duty of pay-
ing taxes, removing incumbrances, and the like, be per-
mitted, by neglecting his duty, to allow liens or claims
against his principal to accumulate, and then buy or ac-
quire the liens or claims for himself. If the agent in
discharging his duty gets a good bargain or makes
profits, the profit belongs to the principal, who can com-
pel a transfer to himself.
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S0 DUTIES OF AGENT TO PRINCIPAL. [§§ 150Q154.
See Noyes v. Landon, 59 Vt. 569; Bowman v. Officer, 53 Iowa, 640;
Hegenmyer v. Marks, 37 Minn. 6, 5 Am. St. Rep. 808; Leach v. Rail-
-, road Co., 86 Mo. 27, 56 Am. Rep. 408, Cas. Ag. 480.
,_,_
§ 151. Usage does not alter rule. —The rule which
forbids the agent-s dealing with himself cannot be de-
feated by any local or temporary usage, nor does it make
any difference that the agent was acting without pay.
See Robinon v. Mollett, L. R. 7 H. of L. 802, 14 Moaks Eng. Rep.
177; IQIunsaker v. Sturgis, 29 Cal. 142. ,
2. To obey Ins-truction.s..
§ 152. Agent must obey instructions.—It is the
duty of the agent to obey the lawful instructions of his
prfiicipal; and if he disobeys them without sufficient
excuse, he is liable to the principal for the loss he may
sustain.
See Whitney v. Express Co., 104 Mass. 152, 6 Am. Rep. 207, Cas.
Ag. 484.
§153. Good faith, etc., no excuse.—The fact that
the agent acted in good faith, is no defense; nor is the
fact that he was not to be paid for his services, if he has
entered upon the performance of his undertaking. If
he has not so entered upon its performance, then a want
of consideration would be a good defense for not per-
forming.
See Passano v. Acosta, 4 La.- 26, 23 Am. Dec. 470, Cas. Ag. 490;
Nixon v. Bogin, 26 S. C. 611, Cas. Ag. 492; Thorne v. Deas, 4 Johns.
(N. Y.) 84.
§ 154. In what form of action liable.—If the
agent’s breach of instructions relates merely to the man-
ner of doing the act, then the principal’s action against
him will be an action on the case for damages; but if
the agent has disposed _of property in a way or for a pur-
pose not authorized, he is liable to the principal in an
action of trover for a conversion.
See Laverty v. Snethen, 68 N. Y. 522, 23 Am. Rep. 184, Cas. Ag. 486.
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§§ 155Q158.] DUTIES OF AGENT TO PRINCIPAL. 81
§ 155. Sudden emergency as excuse.—A departure
from instructions may be justified by a sudden emer-
gency not caused by the agent’s fault, where there is no
time to communicate with the principal and a strict
compliance with the instructions would be detrimental
to him.
See Foster v. Smith, 2 Cold. (Tenn.) 474, 88 Am. Dec. 604.
§ 156. Ambiguous instructions.Q—And if the instruc-
tions are ambiguous, and the agent in good faith adopts
one reasonable construction, he will not be liable because
the principal may have intended another. Usage will
not justify a breach of positive instructions to the con-
trary.
See Leroy v. Beard, 8 How. (U. S.) 451, Cas. Ag. 382.
3. Not to be Negligent.
§ 157. Duty to exercise care.—It is also the duty
of the agent not to be negligent in the performance of
his duty. By accepting the employment, without stipu-
lating otherwise, the agent impliedly warrants that he
possesses a competent degree of skill for the duty, and
that in performing the duty he will exercise a reasonable
degree of care, skill and diligence. He does not agree
that he will make no mistakes whatever, or that he will
exercise the highest skill or diligence, but he does‘ agree
that he will exercise reasonable skill, and that he will
take the usual precautions.
See Page v. Wells, 37 Mich. 415, Cas. Ag. 493; Johnson v. Martin,
11 La. Ann. 27, 66 Am. Dec. 193, Cas. Ag. 495; Nixon v. Bogin, 26
S. Car. 611, Cas. Ag. 492.
§ 158. Special skill required in some cases.Q—When
employed in a capacity which implies the possession and
exercise of special skill, as, for example, when an attor-
ney at law, a broker, etc., undertakes to do some act in
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82 DUTIES OF AGENT TO PRINCIPAL.
[§§ 158Q161. ‘
the line of his calling, the fact that the agent was not to
be paid is no excuse for not exercising such skill; but
one serving gratuitously in other cases would not be
liable in the absence of gross negligence or bad faith.
See Foster v. Essex Bank, 17 Mass. 479, 9 Am. Dec. 168; Shiells
v. Blackburne, 1 H. Blackstone, 158; Williams v. McKay, 40 N. J.
Eq. 189, 53 Am. Rep. 775.
§159. Negligence in loaning money.—An agent
employed to make loans does not impliedly warrant the
safety of his loans or the solvency of the borrower, but
he would be liable for losses occurring from negligence
in loaning to irresponsible parties, or from a neglect to
obtain suitable security, or to secure and perfect the
proper evidences of the loan.
See Bank of Owensboro v. Western Bank, 13 Bush (Ky.), 526, 26
Am. Rep. 211, Cas. Ag. 206.
) §160. Negligence in insuring.—In the same way,
an agent employed to efiect insurance does not impliedly
guaranty the soundness of the company or the collection
of the insurance money, but he would be liable for a loss
caused by his neglect in insuring in an unsound com-
pany, or in taking defective policies, or in procuring in-
sufficient amounts.
See Storer v. Eaton, 50 Me. 219, 79 Am. Dec. 611-; Strong v. High.,
2 Rob. (La.) 103, 38 Am. Dec. 195; Shoenfeld v. Fleisher, 73 I11. 404.
§161. Negligence in collecting.—So an agent em-
ployed to make collections does not impliedly guaranty
that he will collect the money or, unless charged with
the duty of special diligence, that he will drop all other
business and attend solely to that; but he is liable for a
loss of the debt which results from his failure to exercise
reasonable care, skill and diligence in collecting the
money, or for a loss of the proceeds caused by negligence
in remitting it.
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Y ,
§162. , Liability for defaults of correspond-
ents.Q—An attorney who takes a claim “for collection” is
liable for the defaults of his own clerks and agents, and
if he sends the claim to another attorney for collection,
he is liable for his defaults. Whether a bank which un-
dertakes to collect is liable for the default of its corre-
spondent banks, is disputed, but the weight of authority
is that it is so liable.
See Cummlns v. Heald, 24 Kan. 600, 36 Am. Rep. 264, Cas. Ag. 247;
Exchange Nat. Bank v. Third Nat. Bank, 112 U. S. 276, Cas. Ag. 239.
4. To account for Money and Property.
§163. Duty to keep accounts.-_It is the duty of
the agent to keep correct accounts of his transactions,
and to account to his principal for all money or property
which comes to his hands belonging to the principal.
§ 164. Cannot deny principal’s title, etc.—He can-
not deny his principal’s title, nor can he set up the ille-
gality of the, transaction in which he received the prop-
erty or money as an excuse for not accounting for it.
See Jett v. Hempstead, 25 Ark. 462, Cas. Ag. 496; Kiewert v.
Rindskopt, 46 Wis. 481, 32 Am. Rep. 731, Cas. Ag. 497.
§165. Duty to give notice of collection.—Upon
collecting money for his principal, the agent, unless he
already has instructions as to remitting it, should give
the principal notice of that fact within a reasonable-
time, and if he has done so, the agent cannot be sued for
the money until the principal has made a demand for it
which has been refused. The agent will be liable for
interest if he fails to pay over on demand or if he fails
to give notice of the collection. The statute of limita-
tions will usually not begin to run in the agent’s favor
until he has given notice of the collection, or until a de-
mand has been made upon him.
See Jett v. Hempstead, 25 Ark. 462, Cas..Ag. 496.
i\‘
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84: DUTIES OF AGENT TO PRINCIPAL. [§§ 166Q167.
“."7 ‘ -"Q-'‘"w “.~‘‘.'-!*‘W
§ 166. Agent must not mix principal’s funds with
his own.-—The agent must not mix his principal’s funds
with his own, and if he does so will be liable for their
loss. .The principal may follow and recover his money
or property, so long as he can identify it, until it comes
into the hands of a bona fide holder.
See Naltner v. Dolan, 108 Ind. 500, 58 Am. Rep. 61, Cas. Ag. 623;
Farmer’s Bank v. King, 57 Penn. 202, 98 Am. Dec. 215, Cas. Ag. 590.
5Q To give Notice to his Principal.
§167. Duty to give notice.—It is the duty of the
agent to give the principal timely notice of all facts com-
‘ ing to his knowledge and relating to the subject matter
of the agency which it is material for the principal to
know for the protection of his interests. This duty is
not only important in itself, but it furnishes the founda-
tion for the rule, ‘hereafter to be considered (§ 208), that
notice to the agent is notice to the principal.
See Devall v. Burbridge, 4 Watts & S. (Pa.) 305, Cas. Ag. 499.
' .I
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8-5
§ 168
169
170.
171.
172.
174.
175.
176
L CHAPTER XII.
or THE DUTIES AND LIABILITIES 0E THE AGENT TO THIRD
PERSONS.
. In general. .5; 177
1. Liability in Contract. 178
. What cases may occur. 179
(1. Where he m-akes a conQ 180
tract without authority.
Basis of liability. 181
How want of authority
may arise.
What forms present them-
selves. 182
. In what form of action lia-
ble. -
When liable on the conQ 183
tract itself. 184
Limitations.
b. Where there was no re-
sponsible principal.
. Agent liable if no princiQ 185
pal in existence.
0 Where agent pledges his
personal responsibility.
. Agent may bind himself.
. Duty to disclose principal.
. Agent of foreign principal.
. Presumption that princi-
pal was to be bound.
.Presumption stronger
case of public agent.
(1. Where money has been
paid to agent.
. When money voluntarily
paid by mistake may be
recovered.
. Money obtained illegally.
in
. Money delivered to agent
by principal for third
person.
2. In Tort.
. When agent liable in tort.
§ 168. In general.—'1‘he ordinary purpose of the
agent is to bring his principal into relations and obliga-
tions to third persons, but not to bind or obligate him-
self. He may, however, so conduct himself—usually un-
intentionally but sometimes by design—as to incur such
a liability. Thisliability, under varying circumstances,
may be either in contract or in tort.
1.
Liability in Contract.
§169. What cases may occur.—The agent may
make himself liable to third persons in conttract, either—
(Z.
‘Vhere he makes a Contract with,~Authority.
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86 DUTIES OF AGENT TO THIRD PERSONS. [§§169Q172.
(b) Where he contracts in the name of a principal
having no legal existence;
. -L.J (c) Where, though authorized to bind his principal
‘he expressly pledges his personal responsibility; or
(d) \Vhere he has received money for his principal.
Each of these cases will be separately considered.
0. Where he makes a Contract without Authority.
§ 170. Basis of liability.—A person who assumes as
agent for another to make a contract with a third person
impliedly if not ‘expressly represents that he is.,author-
ized by his principal to make the contract as he does;
and if it proves to be unauthorized the assumed agent
will be liable to the third person for the loss sustained
by the latter from the failure of the contract.
§171. How want of authority may arise.—His
want of authority may result either, first, because he
never possessed it; second, because once having had it,
it has since expired; or, third, because; while having
some authority, or authority to perform the given act in
a certain way, he has exceeded his authority, or failed to-
observe the manner prescribed.
§ 172. What forms present themselves.—His liabil-
ity for acting without authority may arise in one of four
classes of cases:
1. Where an agent erroneously believing himself an-
thorized, makes an express representation as to his
authority. .
2. Where an agent, knowing that he is not author-
ized, makes an express representation as to his au-
thority.
3. \V here an agent, erroneously believing himself au-
thorized, makes no express representation, but assumes
to act as one having authority. -
4. \Vhere an agent, knowing that he has no author-
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§§172Q175.] DUTIES OF AGENT TO THIRD PERSONS. S7
ity, makes no express representation, but assumes to act
as one authorized.
In all of these cases the agent will be liable to the
third person with whom he deals for injury which such
person sustains by reason of the act's being unauthor-
ized.
See Kroeger v. Pitcairn, 101 Pa. 311, 47 Am. Rep. 718, Cas. Ag.
501; Simmons v. More, 100 N. Y. 140, Cas. Ag. 505.
§ 173. In what form of action liable.—T‘he liabil-
ity of the agent may be enforced either in an action of
tort or of contract. Where the agent, knowing that he
is unauthorized, has made express representations as to
his authority; and also where he has assuined to act,
knowing that he is unauthorized, an action on the case
for the deceit is an appropriate remedy. But in this and
in the other cases, an action based upon the express or
implied warranty of authority may be maintained, at the
option of the party injured.
§ 174. When liable on the contract itself.—It has
sometimes been held that an agent who makes a contract
without authority is liable upon the contract itself, as
though originally made by him as principal; but the
better rule is that the agent is liable on the contract it-
self only in those cases in which the contract contains
apt words to bind him personally, or in which he has
pledged his personal responsibility. In other cases the
action should be, not on the contract, but on the express
or implied warranty of authority.
See Patterson v. Lippincott, 47 N. J. L. 457, 54 Am. Rep. 178, Cas.
Ag. 507; Ogden v. Raymond, 22 Conn. 379, 58 Am. Dec. 429; McCurdy
v. Rogers, 21 Wis. 197, 91 Am. Dec. 468.
§ 175. Limitations.—But to make the agent liable in
any case, the contract must be one which would have
been enforceable against the principal if the agent had
been authorized to make it.
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98 DUTIES OF AGENT TO THIRD PERSONS. [§§ 175Q178.
If the agent makes no express representation as to his
authority, and fully and fairly discloses to the other
party all the circumstances connected with it, so that
the other party can judge for himself whether the agent
is authorized, the agent will not be liable.
b. lVhere there was no responsible Principal.
§ 176. .Agent liable if no principal in existence.—
So one who assumes to ‘act as agent for a principal hav-
ing no legal existence—as, for example, a committee, a
voluntary society, an alleged corporation whose corpor-
ate existence has failed or expired, and the like—must
usually be personally liable. There is no principal to
‘ be held, and the responsibility for the contract must or-
dinarily fall upon the pretended ‘agent.
Thisiiability, as in the preceding cases, may be upon
the contract itself where it contains apt words to create
such a liability, or upon the express or implied warranty
of the existence of a principal.
See Lewis v. Tilton, 64 Iowa 220, 52 Am. Rep. 436, Cas. Ag. 510;
Clark v. 0’Rourke, 111 Mich. 108, 66 Am. St. Rep. 389; Fredenhall v.
Taylor, 26 Wis. 286; Winona Lumber Co. v. Church, 6 S. Dak. 498.
c. ‘Vherc Agent pledges his personal Responsibility.
§177. Agent may bind himself.—The agent may
also make himself liable in many cases where, though
authorized to make theparticular contract in question,
he makes it in such a- manner as not to bind the princi-
pal. Thus, though he intended to bind the principal, he
may inadvertently or intentionally use such words as to-
bind himself personally; and if he conceals the fact of
his agency‘ or the name of his principal, and contracts
as the ostensible principal, he will be personally liable.
§ 178. Duty to disclose principal.Q—It is the duty
of an agent who would escape personal responsibility to
disclose both the fact of his agency and the name of his
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§§178Q182.] DUTIES OF AGENT Tb THIRD PERSONS. 89
principal at the time of making the contract, and the
subsequent disclosure of the principal will not be suffi-
cient to relieve the agent.
§ 179. Agent of foreign principal.—It was former-
ly the rule that an agent who acted for a foreign prin-
cipal was himself personally liable; but this. rule no
longer prevails in this country, and the agent of a for-
eign principal stands upon the same ground as the agent
of a domestic principal.
§ 180. Presumption that principal was to be bound.
--Where dealings are had with the agent of a known
principal, the presumption will be that credit was given
to the principal, and that the principal, rather than‘ the
agent, was to be bound; but this presumption may be
rebutted by evidence of an intention to bind the agent
personally.
§ 181. Presumption stronger in case -of public
agent.Q—In the case of a public agent, the presumption
that the agent was not to be personally bound is stronger
than in the case of a private agent; and a known public
agent will only be held personally bound where the evi-
dence is very clear of an intention so to bind him ; and a
public agent who discloses the source of his authority,
and is guilty of no fraud or misrepresentation, is not
liable upon an implied warranty of authority; because‘
his authority is a matter of public law or record, which
the other party must examine for himself. -
See McCurdy v. Rogers, 21 Wis. 197, 91 Am. Dec. 468; Knight v.
Clark, 48 N. J. L. 22, 57 Am. Rep. 534, Cas. Ag. 434.
d. ‘V here money has been paid to agent.
§ 182. When money voluntarily paid by mistake
may be recovered.—Where money has, by mistake, been
voluntarily paid to an agent for the use of his principal,
the agent will not be liable to the person paying it, if,
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90 DUTIES OF AGENT TO THIRD PERSONS. [§§182Q185.
before notice of the mistake, he has paid it over to his
principal, but he will be liable if he pays it over after
notice.
S0 an agent who receives money by mistake on ac-
count of his principal, will not be liable where, before
notice of the mistake, his situation has so changed that
he will be prejudiced if the payment is held invalid. -
See Herrick v. Gallagher, 60 Barb. 566, Cas. on Ag. 512; Smith
v. Binder, 75 I11. 492. -
§ 183. Money obtained illegally._An agent who has
obtained money from third persons illegally, as by com-
pulsion or extortion, will be liable to the person paying
it, although he has paid it over to his principal.
§ 184. Money delivered to agent by principal for
- third person.—Where money has been delivered to an
agent by the principal to be paid to a third person, the
principal may countermand the order to pay, and re-
cover the money from the agent, at any time before the
agent has either paid it over to the third person, or
assumed an obligation to such third person to pay it.
But, by the weight of authority, the third person cannot
recover the money of the agent until the agent in some
way has recognized the third person’s right to it, and
agreed to pay it to him.
2. In Tort.
§ 185. When agent liable in tort.—An agent is not
liable in tort to third persons who have received injury
because of the agent’s failure to perform some duty
which he owed to his principal alone; but he will be
liable in tort to third persons where he wilfully or neg-
ligently invades or disregards such person’s right of
property or personal security, and it will be no defence -
to him that he acted with the knowledge or by the direc-
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§185.] DUTIES OF AGENT TO THIRD PERSONS. 91
tion of his principal. The agent may be sued alone, or,
in some cases, jointly with his principal.
See Delaney v. Rochereau, 34 La. Ann. 1123, 44 Am. Rep. 456, Cas.
Ag. 514; Osborne v. Morgan, 130 Mass. 102, 39 Am. Rep. 437, Cas. AE." ‘L 3‘
518; Baird v. Shipman, 132 Ill. 16, 22 Am. St. Rep. 504; Campbell v.
Portland Sugar Co., 62 Me. 552, 16 Am. Rep. 503.
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[§§ 186Q187.
DUTIES OF PRINCIPAL TO AGENT.
,"‘-I"",-.'--. -.. ‘b
CHAPTER XIII.
OF THE DUTIES AND LIABILITIES OF THE PRINCIPAL TO
THE AGENT.
§186. In general. §194. Where ‘ authority termi-
1. The Payment of ComQ nated by operation of
pensation. law.
187. The right to have comQ 195. Where agent abandons his
pensation. undertaking.
188. The amount of compensaQ 196. Where agent acted for two
tion. principals.
189. W h e n compensation 197. Where agency unlawful.
deemed to be earned. 198. Where extra duties re-
190. ——Where authority terQ quired.
minated by the princiQ 199. Where agent holds over.
pal. 200. Recoupment by principal.
191. Q—— h e r e authority 2. Reimbursement and In-
wrongfully revoked. demnity of Agent.
192. —Agent’s duty to mitiQ 201. Agent's right to reim-
gate his damages. bursement.
193. Where authority rightfully 202. Agent’s right to indem-
revoked. nity.
203. Q——None where act un-
lawful.
§ 186. In general.—-The chief duties of the principal
to the agent are to pay him his compensation, and to
indemnify him against loss or injury sustained in the
performance of his duty. -
1.
§ 187 . The right to have compensation.— The
agent’s right to compensation may be determined by the
contract of the parties, or be implied by law. “here
the parties have expressly agreed that the agentshall or
shall not be entitled to compensation, their agreement is
usually conclusive. .
An express agreement to pay is not usually necessary.
The Pa_.z/ment of Com‘pensa_tion‘.
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§§ 187Q190.] DUTIES OF PRINCIPAL TO AGENT. 93
As a rule, wherever services have been rendered by one '-
person at the express request of another, the law will
imply a promise by the latter to payfor them; but no‘
promise to pay will be implied where the parties are near
relatives or members of the same family; or where the
services were rendered as a mere act of kindness, or upon
the hope or expectation, merely, that they would be paid '
for. °
See Wallace v. Floyd, 29 Pa. 184, 72 Am. Dec. 620, Cas,,Ag.\5_2\5;
Bradford v. Kimberly, 3 Johns. Ch. 431, 1 Am. Lead. Cas. 866, Cas.
Ag.‘ 523; Wilson v. Dame, 58 N. H. 392, Cas. Ag. 526; Chadwickid
Knox, 31 N. H, 226, 64 Am. Dec.‘329; Wood v. Ayres, 39 Mich. 345,
33 Am. Rep. 396.
§188. The amount of compensation. —Where the
parties have agreed upon the ammmt of compensation
to be paid, the agreement will usually be conclusive.
Where no amount is agreed upon, the law will imply a
promise to pay the usual sum, if there be one, and if not
then to pay what the services are reasonably worth. For
the purpose of determining what they are reasonably
worth, the opinions of witnesses who are familiar with
the subject may be received.
§ 189. When compensation deemed toVbe earned.
—The agent’s compensation will not usually be consid-
ered to be earned until he has fully completed his under-
taking. It is entirely competent for the parties to agree
that the agent shall be paid only in case he accomplishes
a certain result; and if, without the fault of the prin-
cipal, he fails to accomplish that result, he will not be
entitled to any compensation.
§ 190. _——Where authority terminated by princi-
pal.Q—‘Vhere the employment was merely at will, and
not for a definite time, the principal may terminate it at
any time; in which case the agent will be entitled to
compensation for any services which he has already per-
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94: DUTIES OF PRINCIPAL TO AGENT. [§§ 190Q192.
I
formed, and which the principal has accepted. The
principal cannot, however, revoke the authority to es-
cape payment of compensation where the undertaking
has been substantially performed, and the agent is upon
the very point of completing it.
See Sibbald v. The Iron Co., 83 N. Y. 378, 38 Am. Rep. 441, Cas.
Ag. 301. ~
§ 191. —Where authority wrongfully revoked.-
“'here the r 0ent has been employed for a definite time,
and his authority is wrongfully revoked before that time
has expired, he has usually his choice of three remedies:
1. He may treat the contract as rescinded, and bring
an action at once to recover without reference to the
contract, the reasonable value of the services already
rendered, less any amount already paid him.
2. He may treat the contract as in force but broken,
and bring an action at once to recover the probable dam-
ages which he has sustained by its violation—t. c., the
damages based upon the reasonable expectation of his
finding other employment.
3. He may treat the contract as in force but broken,
and wait until the expiration of the term, and then re-
cover the actual damages which he has sustained by its
violation.
He cannot pursue all of these remedies, and a recovery
upon one will bar a recovery upon another.
See Howard v_ Daly, 61 N. Y. 362, 19 Am. Rep. 285, Cas. Ag. 526;
Liddell v. Chidester, 84 Ala. 508, 5 Am. St. Rep. 387, Cas. Ag. 535,
Mechem’s Cas. on Damages, 316; Sutherland v. Wyer, 67 Me. 64,
Mechem’s Cas. Damages, 314; McMullan v. Dickinson Co., 60 Minn.
156, Cas. Damages, 318; Olmstead v. Bach, 78 Md. 132, Cas. Damages,
320; Boland v. Glendale Quarry Co., 127 M0. 520, Cas. Damages, 324.
§192. -——Agent’s duty to mitigate his damages.
—It is the duty of an agent wrongfully discharged be-
fore the expiration of his term, to use reasonable dili-
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§§ 192Q195.] DUTIES OF PRINCIPAL TO AGENT. 95.
gence to obtain other employment of a like kind, and
thus reduce his damages as far as possible; but he is not
obliged to take employment of a different kind, nor go
to a different place to find it.
§ 193. Where authority rightfully revoked.—
Where, though employed for a definite term, the agent’s
authority has been rightfully revoked before the expira-
tion of that term, as because of his misconduct or breach
of duty, it is held, in many cases, that he cannot recover
anything. \Vhere his misconduct was treacherous, wil-
ful or malicious, this holding is doubtless right, but the
true rule in other cases seems to be that if, notwithstand-
ing his misconduct, his services have been of some sub-
stantial value to the principal, over and above the
damage sustained by theprincipal from his misconduct,
the agent may recover such excess.
§ 194. Where authority terminated by operation
of law.—\Vhere the authority is terminated by act of
law—as by reason of the death or insanity of one of the
parties—no damages for the revocation can ordinarily
be recovered.
See Griggs v. Swift, 82 Ga. 392, 14 Am. St. Rep. 176, 5 L. R. A.
405, Cas. Ag. 537. But compare Hughes v. Gross, 166 Mass. 61, 55
Am. St. Rep.‘375.
§ 195. Where agent abandons his undertaking.—
Where the agent abandons his undertaking, and the emQ .
ployment was at will, merely, he may recover for the
services already rendered. If, having agreed to serve for
a definite time, the agent abandons his undertaking with-
out cause, before the expiration of that time, it is held,
in many cases, that he can recover nothing. But a more
liberal rule prevails in many States, which enables the
agent, in such cases, to recover the reasonable value of
the services rendered, not exceeding the contract _price,
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96 DUTIES OF PRINCIPAL TO AGENT. [§§ 195Q199.
after deducting whatever damages the principal may
have sustained by reason of the abandonment.
See Stark v. Parker, 2 Pick_ 267, 13 Am. Dec. 425, Mechem’s Cas.
Damages, 326; Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 713,
Mechem’s Cas. Damages, 329.
§196. Where agent acted for two principals.-
Where an agent, without the full knowledge and consent
of both principals, has assumed to act as agent for both
parties in the same transaction, the law does not permit
him to recover compensation from either party; but he
may have compensation from both parties if his double
employment was known and assented to by both princi-
pals. ‘
See Bell v. McConnell, 37 Ohio St. 396, 41 Am. Rep. 528, Cas. Ag.
538; Rice v. Wood, 113 Mass. 133, 18 Am. Rep. 459, Cas. Ag. 12.
The case in which the agent, e. g., a broker, was acting as a mere
“middleQman," is also an exception to the rule forbidding compensa-
tion from both principals. See post § 259.
§ 197. Where agency unlawful.—'1‘he agent cannot
recover compensation for the doing of that which was
unlawful to be done.
§ 198. Where extra duties required..—An agent
employed at a regular salary cannot recover extra com-
pensation because additional duties of the same kind
are required of him, unlessthere is an express promise
to pay such extra compensation.
§ 199. Where agent holds over.—Where an agent
has been serving at a fixed compensation for a definite
period, and continues after the expiration of that period
without any new contract, the law will presume that he
has continued for another like period, and at the same
compensation.
See Wallace v. Floyd, 29 Pa. 184, 72 Am. Dec. 620, Cas. Ag. 525;
Standard Oil Co. v. Gilbert, 84 Ga. 714, 8 L. R. A. 410, Cas. Ag. 273.
a'U'.':
_-~_....
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§§ 200Q203.] DUTIES OF PRINCIPAL TO AGENT. 9'7
§ 200. Recoupment by principa1.—In an action
brought by the agent for the recovery of his compensa-
tion, the principal may recoup any damages he may have
ustained by reason of the agent’s failure to perform his
duty in the execution of his authority.
See Nashville R. R. Co. v. Chumley, 6 Heisk. (Tenn.) 327; Mobile
Ry. Co. v. Clanton, 59 Ala. 392, 31 Am. Rep. 15.
2. ReQimbursement and Indemm‘ty of Agent. .
§201. Agent’s right to re-imbursement. —The
agent is entitled to be reQimbursed by the princi-
pal for all of his advances, expenses and disburse-
ments, made in the course of his employment, on account
of or for the benefit of his principal, if they were prop-
erly and reasonably incurred, and were not rendered
necessary by the default of the agent.
§202. Agent’s right to indemnity.—The agent is
also entitled to be indemnified by the principal for any
loss or liability‘ which the agent may sustain by reason
of his performing, at the direction of the principal, any
- act which is not manifestly illegal and which the agent
did not know to be wrong. In such cases the law implies
a promise by the principal to indemnify the agent.
§203. —None where act unlawful. —But no
promise to indemnify will be implied, and even an ex-
press promise will not be enforced, if the act was one
which the agent knew or must be presumed to have
known was unlawful.
See Moore v. Appleton, 26 Ala. 633, 34 Ala. 147, 73 Am. Dec. 448;
Coventry v. Barton, 17 Johns. 142, 8 Am. Dec. 376; D'Arcy v. Lyle,
5 Binney 441, Cas. Ag. 542.
!\
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98 DUTIES OF PRINCIPAL TO THIRD PERSONS. [§§ 204Q205.
. - I ‘ - Q -Q',"|L"‘.‘ *
CHAPTER XIV.
OF THE DUTIES AND LIABILITIES OF THE PRINCIPAL TO
THIRD PERSONS.
§ 204. In general. §210. Principal’s liability for
205. What questions arise. agent’s torts. ,
‘ A. 211. Principal’s liability for
The Liability of the DisQ ‘ agent’s criminal acts.
closed Principal. B.
1. Liability for Agent’s The Liability‘of the Un-
Contracts. disclosed Principal.
206. Principal liable when. 1. In Contract.
2. Responsibility for 212. Real principal liable when
Agent’s Statements, etc. discovered.
207. What statements, etc., 213. ——Exceptions.
bind the principal. 214. When right to be exer-
3. Responsibility for MatQ cised.
ters Brought to Agent's 215. To what contract rule ap-
Knowledge. plies.
208. When notice to agent is 216. Agent also remains liable.
notice to principal. 2. In Tort.
209. ——Basis of rule. 217. Undisclosed principal lia-
4. Liability for Agent‘s, ble in tort.
Torts and Crimes.
§ 204. In general.—This subdivision of the general
subject is naturally one of the most important ones. It
certainly is the one most frequently arising. The reason
for this is obvious. The very purpose of the creation of
the agency is to enable the principal to put the agent
forward to act, contract, speak, deal and be dealt with,
in the place and stead of the principal in person. The
question, therefore, of the liability which the principal
incurs while thus acting through the intervention of his
agent must constantly and necessarily present itself.
§ 205. What questions arise.—T‘his question of the
liability of the principal to third persons presents four
chief aspects-
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§§ 205Q207.] DUTIES OF PRINCIPAL TO THIRD PERSONS. 99
1. His liability upon contracts made by the agent.
2. His responsibility for the agent’s statements, adQ \
\
\
missions or representations. ta,
3. His responsibility for matters brought to his
agent’s knowledge. .
4. His liability for his agent’s torts and crimes.
These questions may all arise (A) where the principal
was disclosed and known to exist, or (B) where the
principal at the time was undisclosed; and separate con-
sideration must be given to each aspect.
A
THE LIABILITY OF THE DISCLOSED PRINCIPAL.
1. Liability for Agen.t"s Contracts.
§ 206. Principal liable when.—A principal is liable
to third persons for all the lawful acts and contracts ‘
of his agent, done or made for the principal and in his
behalf, while the agent was acting within the scope of
his authority and in the course of his undertaking; or
which have subsequently been ratified by the principal
with full knowledge of the facts. ‘ I
See Byington v. Simpson, 134 Mass. 169, 45 Am. Rep. 314, Cas. . ‘A
558. ‘5 _ ,
2. 1tespon.s-iI)ility for Agent’s Statements, ete.~
Iu-
§ 207; What statements, etc., bind the princ_ipal—.
—The statements, representations and admissions of ‘
the agent, made while acting within the scope of his
authority and in reference to the subject matter of his
agency are also admissible against the principal if the
agent’s authority has first been shown by other evidence.
In order to be considered as made while he was acting
within the scope of his authority, they must be made
either while the agent is actually engaged in the execu-
tion of his authority, or so soon after as to be really a
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I00 DUTIES OF PRINCIPAL TO THIRD PERSONS. [§§ 207Q209.
part of the same transaction. In other words, they must
constitute a part of the res gestae.
4_ - See Vicksburg, etc., R. R. Co. v. O’Brlen, 119 U. S. 99, Cas. Ag. 572.
3. Responsibility for Matters brought to Knowl-
edge of Agent.
§208. When notice to agent is notice to prin-
cipal.—'-l'he law charges the principal with notice of any
fact, relating to the subject matter of the agency, which
the agent acquires or obtains while acting as such agent
and within the scope of his authority; or which he may
previously have acquired and then has in mind; or
which he had acquired so recently as to reasonably war-
rant the assumption that he then remembered it.
Three exceptions exist: Such notice will not be
charged to the principal—
1. Where it is such as it is the agent’s duty to some
other principal not to disclose it;
2. Where the agent’s relations to the subject matter,
or his previous conduct, are so adverse or hostile to his
principal as to render it certain that he will not disclose
_ - Q ~ Qit; and
-:3. \Vhere the person who claims the benefit of the
v - not-ice had colluded with the agent to cheat or defraud
I I:Qthe principal.
‘ u-,§o
-: See Constant v. University, 111 N. Y. 604, 7 Am. St. Rep. 769, Cas.
Ag: ‘560; Atlantic Mills v. Indian Orchard Mills, 147 Mass. 268, 9
Am. St. Rep. 698; Innerarity v. Bank, 139 Mass. 332, 52 Am. Rep.
710, Cas. Ag. 569; Frenkel v. Hudson, 82 Ala. 158, 60 Am. Rep. 736;
Dillaway v. Butler, 135 Mass. 479.
§ 209. ——Basis of rule.—The rule does not de-
pend upon whether or not the agent has actually com-
municated his knowledge to the principal; the law
" presumes that he has done so and charges the principal,
although in fact he knew nothing about it.
See ante § 167.
..--._
__"
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§§ 210Q211.] DUTIES OF PRINCIPAL TO THIRD‘PERSONS. 101
I
4. L-iab1llity for Agen‘t’s Torts and C’rimes.
§ 210. Principa1’s liability for agent’s torts.‘Q—The
principal is liable to third persons in damages for the
negligence, trespasses, frauds, misrepresentations and
deceits of his agent committed while the agent was act-
ing in the execution of his undertaking and within the
scope of his authority. ‘
The older cases hold the principal not liable for the
agent’s wilful and malicious acts, but the modern rule
is that he is liable for these also if the agent committed
them while he was acting in the execution of his agency
and within the scope of his authority.
See Bank v. Railroad Co., 106 N. Y. 195, 60 Am. Rep. 440, Ca_s. Ag.
576; Friedlander v. Railway Co., 130 U. S. 416, Cas. Ag. 579; South-
ern Express Co. v. Brown, 67 Miss. 260, 19 Am. St. Rep. 306.
§ 211. Principa1’s liability for agent’s criminal
acts.Q—The principal may also be held liable in a civil
action for the criminal or penal act of his agent com-
mitted under the same circumstances. Thus the agent
might be prosecuted for assault and battery and the
principal be held liable in damages, as the result of the
same act. The principal would not ordinarily be crimi-
nally liable unless he had coQoperated in or caused the
act; but he may become liable to a penalty for permit-
ting his agent to perform acts which a statute has im-
posed a penalty for performing. If, for example, a
statute forbids, under penalty, the sale of liquors to
minors, or the keeping open of saloons on Sunday, the
principal would be liable for the penalty if the forbidden
act was done by the agent, even though the principal
had no knowledge of it.
See State v. Kittelle, 110 N. C. 560, 28 Am. St. Rep. 698; People
- v. Roby, 52 Mich. 577, 50 Am. Rep. 270.
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102 DUTIES OF PRINCIPAL TO THIRD PERSONS. [§§ 212Q214.
B
THE LIABILITY or THE UNDISCLOSED PRINCIPAL.
1. In Contract.
§ 212. Real principal liable when discovered.—It
is the general rule that the real principal in the transac-
tion may be held liable, when discovered, upon all simple
contracts made in his behalf by his agent, even though
at the time of making the contract the party dealing
with the agent did not know that he was an agent or did
not know who his principal was, and gave credit to the
agent supposing him to be the principal.
§ 213. —Exceptions.—To this rule there are two
exceptions:
1. The principal is not liable where, before the other
party presents his claim, the principal has settled with
the agent* relying upon some conduct of the other party
from which it is reasonable to infer that the agent has
already settled with such third party.
See Paterson v. Grandasequi, 15 East, 62, 2 Smith L. C. 342, Cas.
Ag. 545; Thompson v. Davenport, 9 Barn. & Cr. 78, 2 Smith L. C. 351,
Cas. Ag. 547; Irvine v. Watson, 5 Q. B. Div. 414, 29 Moa.k's Eng. Rep.
371, Cas. Ag. 550; Kayton v. Barnett, 116 N. Y. 625, Cas. Ag. 553.
The American cases, so far as they have considered the subject,
would support the rule only so far as the * (See note in case book
to Irvine v. Watson); but the English rule is right, and will doubt-
less be followed in the United States.
2. The principal can not be held liable where the
other party, with full knowledge of who is the principal
and the power of choosing between them, has deliber-
ately elected to give credit to the agent alone.
See Cleveland v. Pearl, 63 Vt. 127, 25 Am. St. Rep. 748, Cas. Ag.
556
§ 214. When right to be exercised.—'1‘he right of .
the other party to so hold the principal must be exer-
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§§ 214Q217.] DUTIES or PRINCIPAL TO THIRD PERSONS. 103
cised within a reasonable time after the principal is dis-
covered. The existence and identity of the principal
may be shown by parol evidence.
§215. To what contracts rule app‘lies‘.—The rule
applies to all simple contracts, whether written or un-
.written, and to those required to be in writing as well
as to those not so required; but it does not apply to
negotiable instruments, or to instruments under seal,
though if the seal were unnecessary, the principal may
be held liable on the consideration, if he has ratified
or accepted the benefit of the contract. In other words,
he may be held liable upon an implied contract to pay
for the benefit so received. '
See Byington v. Simpson, 134 Mass. 169, 45 Am. Rep. 314, Cas.
A3. 558; Briggs v. Partridge, 64 N. Y. 357, 21 Am. Rep. 617, Cas. A8.
436; Mahoney v. McLean, 26 Minn. 415.
§ 216. Agent also remains liable.—This liability
of the undisclosed principal is an additional, and not
an exclusive one. The agent also remains liable, and
the creditor may pursue either until he obtains satisQ'
faction.
See Beymer v. Bonsall, 79 Penn. St. 298, Cas. Ag. 554
2. In Tort.
§217. Undisclosed principal liable in tort.—The
same general rules also apply in tort cases. Thus, if
there were really a principal in the case, the third per-
son injured by the tort of an agent may pursue the prin-
cipal when discovered, though he was not known to be
such when the act was done.
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104 DUTIES OF THIRD PERSONS T0 AGENT. [§§ 218Q220.
CHAPTER XV.
OF THE DUTIES AND LIABILITIES OF THIRD PERSONS TO
THE AGENT.
§218. In general. §221. Contracts made without
1. In Contract. disclosing principal, etc.
219. Agent usually no right of 222. What defences may be
action. made.
220. Sealed instruments or neQ ‘ 2. In Tort.
gotiable instruments 223. What actions maintaina-
made in agent's name. ble.
§ 218. In general.-—The question of the liability of
the third person to the agent may present the same two
aspects which have been noticed in the preceding sub-
divisions, namely, the liability: 1. In Contract. 2. In
Tort. ‘
1. In Contmct.
§ 219. Agent usually no right of action.—.—The
agent usually has no right of action against third per-
sons upon. contracts made by him with them for his prinQ-
cipal. His duty is, in general, as has been seen, to act in -
the name as well as for the benefit of his principal; and
where he has done so, the rights of action must of course
accrue to the principal.
Exceptional cases, however, may arise which require
exceptions to the rule.
§220. Sealed instruments or negotiable instru-
ments made in agent’s name.—Thus, if, though acting
for the principal, the agent makes a contract under seal
in his own name, or if he takes a negotiable instrument
payable to himself alone, the action must be brought
in the name of the agent, though the recovery will be
for the benefit of the principal.
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§§ 221Q223.] DUTIES OF THIRD PERSONS TO AGENT. 105
§ 221. Contracts made without disclosing princi-
pal, etc.,-—So if the agent makes a contract without dis-
closing his principal, or if he makes a written contract
in his own name (other than those referred to in the
preceding section) the action may be brought either in
the name of the agent in whose name it was made, or
in the name of the principal for whose benefit it was
made. -
But the principal’s right is paramount here, and he
may always sue to the exclusion of the agent, unless the
agent had some beneficial interest in the contract.
See Rhoades v. Blackiston, 106 Mass. 334, 8 Am. Rep. 332, Cu.
‘ Ag. 584; Rowe v. Rand, 111 Ind. 206, Cas. Ag. 257; Thompson v.
Kelly, 101 Mass. 291, 3 Am. Rep. 353, Cas. Ag. 653.
§222. What defences may be made.—When the
agent sues in his own name, the other party may make
any defence against the agent which he may have, either
against the agent or against the principal in whose be-
half the action is brought. - Y
2. In Tort.
§ 223. What actions maintainable.—The agent may
‘ sue third persons in tort for injuries done by them to
property of the principal confided to the agent’s posses-
sion—certain1y wherever he has a special property in
the goods, possibly in any case.
See Moore v. Robinson, 2 Barn. & Adol. 817, 22 Eng. Com. L 344.
Compare Dillenback v. Jerome, 7 Cow. (N. Y.) 294.
He may also recover of third persons in tort for frauds
or deceits practiced by them upon him while he was en-
gaged in making contracts with them on the principal’s
account, and which have rendered him liable to his prinQ‘
cipal.
He may also recover of them for damages caused by
their wrongfully procuring his dismissal by his princi-
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106 DUTIES OF THIRD PERSONS TO AGENT. [§ 223.
pal; and for slander or other wrong whereby they de-
prive him of his right to earn the stipulated compensa-
tion or commission.
See Lucke v. Clothing Cutters Assembly, 77 Md. 396, 19 L. R. A.
408; Raycrott v. Tayntor, 68 Vt. 219, 33 L. R. A. 225; Whittemore
v. Weiss, 33 Mich. 348.
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\
CHAPTER XVI.
OF THE DUTIES AND LIABILITIES OF THIRD PERSONS TO
THE PRINCIPAL.
§224. In general. §228. Right to rescind unau-
1. In Contract. thorized dealings.
225. What contracts principal 2. In Tort.
may enforce. 229. Right to recover damages
226. What defences open. for collusion.
227. Right to follow and recovQ 230. Recovery for enticing
er money or property. agent away, disabling
him, etc.
§ 224. In general-—T‘his question, like the preced-
ing ones, may be considered under the same classifica-
tion: 1 In Contract, and 2 In Tort.
1. In Contract.
§225. What contracts principal may enforce.—
The principal may enforce against third persons all con-
tracts made in his own name with them by his agent.
He may also enforce contracts made on his behalf with
them by his agent, though made in the agent’s
name, except in the cases mentioned in the preceding
subdivision, namely, contracts under seal and negotiable
instruments payable to the agent only. If the agent
has a property interest in the contract equal to its value,
or if the contract were really made with the agent as the
contracting party, to the exclusion of the principal,
these cases also would be exceptions.
See Huntington v. Knox, 7 Cush. (Mass.) 371, Cases on Ag. 587;
Harkneu v. W. U. Tel. Co., 73 Iowa, 190, 5 Am. St. Rep. 672.
§226. What defences open..—In an action by the
principal, the other party may make any defences which
he may have against theprincipal, and also, usually, any
defence which he may have against the agent, if the
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108 DUTIES OF THIRD PERSONS TO PRINCIPAL. [§§ 227Q230.
agent was permittetl to make the contract in his own
name.
§227. Right to follow and recover money or
property.—The principal may also follow and recover
from third persons property or money which they have
received from the agent without authority. It makes
no diflerence how much the property has been changed
in form, or through how many hands it has passed; the
principal may recover it if he can identify it, and if it
has not come into the hands of a bona fide holder for
value.
See Farmers’ Bank v. King, 57 Penn. 202, 98 Am. Dec.‘ 215, Cas. Ag.
590; Baker v. N. Y. Bank, 100 N. Y. 31, 53 Am. Rep. 150, Cas. Ag. 596.
§228. Right to rescind unauthorized dealings.-
Where the agent was at the same time secretly in the
employment of the other party, the principal is not
- bound, and he may, if he so elects, rescind dealings with
the other party and recover from him what he has parted
withto him.
2. In Tort.
§ 229. Right to recover damages I or collusion.—
The principal may also recover damages from third per-
sons who have colluded with his agent to defraud him,
and he may recover money which such persons have
received from him by virtue of such collusion.
See Boston v. Simmons, 150 Mass. 461, Cas. Ag. 598, 15 Am. St.
Rep. 230; Mayor of Salford v. Lever [1891], 1 Q. B. Div. 168, Cas. Ag.
001.
§230. Recovery for enticing agent away, disa-
bling him, etc.—The principal may also maintain ac-
tions of tort against third persons who maliciously en-
tice his agent to break his contract of service, or who
prevent him from performing, or who so injure him as
to disable him from performing.
See Haskins v: Royster, 70 N. C. 601, 16 Am. Rep. 780; St. Johns-
bury R. R. Co. v. Hunt, 55 Vt. 570, 45 Am. Rep. 639, Cas. Ag. 608.
G
en
er
at
ed
 fo
r 
fa
cp
ub
up
da
te
s 
(U
ni
ve
rs
ity
 o
f M
ic
hi
ga
n)
 o
n 
20
14
-0
6-
18
 1
4:
30
 G
M
T 
 / 
 h
tt
p:
//h
dl
.h
an
dl
e.
ne
t/
20
27
/m
dp
.3
51
12
10
45
86
45
0
Pu
bl
ic
 D
om
ai
n,
 G
oo
gl
e-
di
gi
tiz
ed
  /
  h
tt
p:
//w
w
w
.h
at
hi
tr
us
t.
or
g/
ac
ce
ss
_u
se
#
pd
-g
oo
gl
e
§ 231
109
.]
SPECIAL CLASSES OF AGENTS.
§ 231.
232.
233.
234.
235.
236.
237.
238.
239.
240.
241
242
243
244
245.
§
CHAPTER XVII.
OF SPECIAL CLASSES OF AGENTS.
In general.
1. Of Attorneys at
Law.
Relation of attorney to
client.
How appointed.
Implied power of attorney.
Attorney bound to utmost
loyalty and honor.
Liability of attorney to
client.
Liability of attorney to
third persons.
Attorney’s right to com-
pensation.
—Contingent compen-
sation.
—Q—How reasonable value
shown.
. Duration of relation.
. Attorney entitled to reim-
bursement and indemni-
ty.
. Attorney’s lien.
. Dealings between attorney
and client.
Confidential communica-
tions privileged.
231.
§ 246.
247.
248.
249.
250.
251.
252.
253.
254.
255.
256.
257.
258.
259.
260.
261.
262.
263.
264.
265.
266.
267
2. Of Auctioneers.
How authorized.
Terms of sale.
Implied powers.
Duties to principal.
Liability to third persons.
Compensation and lien.
3. Of Brokers.
How appointed.
Implied powers.
Same subject.
Duties to principal.
Acting for both parties.
Liability to third persons.
Compensation.
Compensation
parties.
Reimbursement,
ty and lien.
4. Of Factors.
How appointed.
Implied powers.
Duties to principal.
Same subject.
Duty to account.
Compensation, reimburse-
ment, lien.
. Right to sue.
for both
indemni-
In general.-Some attention has already been
given (§§ 15Q22) to certain classes of professional agents
0., persons whose business or profession it is to act
for others in certain capacities.
to these special classes of agents seems here desirable.
The most important of them, as already observed, are
Some further attention
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110 SPECIAL CLASSES OF AGENTS. [§§ 231Q234.
the Attorney at Law, the Auctioneer, the Broker, and
the Factor.
1. Of Attorneys at Law.
§ 232. Relation of attorney to client.—The attor-
ney at law is an ofiicer of the court in which he prac-
tices, and is in some sense an oflicer of the State. But
the relation of the attorney to his client is a relation of
agency, and is governed by the same rules which apply -
to other agencies.
§233. How appointed.—No formal power is ordi-
narily necessary, but the attorney’s authority may be
shown as in other cases. When a duly admitted attor-
ney appears for a party in a cause, the law presumes
that his appearance was authorized, and while this pre-
sumption is not conclusive, it will suffice until some
showing is made to the contrary, and then the attorney
may be required to produce his authority.
See Reynolds v. Fleming, 30 Kan. 106, 46 Am. Rep. 86, Cas. Ag. 615.
§234. Implied powers of attorney.—An attorney
at law has implied authority to control the conduct and
management of the cause, and to do all things which
are necessary or incidental to the prosecution or defence
of the cause, and which affect the remedy only and not
the right of action. His acts and stipulations, therefore,
which affect the practice only will bind his client, but
he can not compromise or release his client’s cause of
action, release liens, levies or securities, grant exten-
sions of time, or waive or give up the substantial rights
of his client. He may receive payment of the claim,
either before or after judgment, and may take the nec-
essary steps to enforce the judgment; b.ut he can not
release the judgment without payment infull, or receive
anything but Inoney in payment.
See Moulton v. Bowker, 115 Mass. 36, 15 Am. Rep. 72, Cas. Ag.
619; Kirk's Appeal, 87 Penn. 243, 30 Am. Rep. 357, Cas. Ag. 621.
~l _
ll
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§§ 235Q237.] SPECIAL CLASSES OF AGENTS. 111
§235. Attorney bound to utmost loyalty and
honor. —The attorney is bound to exercise the highest
honor and integrity towards his client, not to take his
case if he has any adverse interest which will prevent
his giving his individual allegiance to his client, and to- ‘
maintain at all times the utmost loyalty to his client’s
interests.
§ 236. Liability of attorney to client.—He im-
pliedly agrees with his client that he possesses and will
exercise a reasonable degree of professional knowledge,
skill and diligence. He does not agree that he knows
all the law and will make no mistakes, but he will be
liable if he is ignorant of the well settled rules of law
or practice, from which his client sustains injury.
He will also be liable to his client for losses sustained
by l1im, ‘caused by the failure of the attorney to exercise
reasonable care, skill and diligence in collecting claims,
in bringing suit, in trying the cause, in examining titles,
in preparing contracts, and the like.
He is liable for the neglects and defaults of his part-
ners and clerks in the same. manner as f0.r his own. It
is no defence to him that he was acting gratuitously.
§237. Liability of attorney to third persons.—
The attorney is not liable to third persons for the neg-
lect of duties which he owes to his client only; but he
may make himself liable to third persons where he con-
tracts with them personally, though on his client’s be-
half.
He will not ordinarily be liable to third persons who
may be injured by malicious or wrongful actions insti-
tuted by his client in which he was attorney, but he will
be liable if he shares and aids his client’s malice, or if he
acts from malice of his own. He will also be liable with
his client where he directs the service of void or illegal
process.
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112 SPECIAL CLASSES OF AGENTS. [§§ 237Q241.
See Peck v. Chouteau, 91 M0. 140, 60 Am. Rep. 236; Cook v. Hop-
per, 23 Mich. 511.
§ 238. Attorney’s right to c0mpensation.—Unless
he has undertaken to serve gratuitously, the attorney
is entitled to compensation for his services. The amount
to be paid may be fixed by the contract of the parties
or be left to be determined according to their reasonable
value.
§239. —Contingent compensation.——A contract
for compensation contingent upon success is valid, and
in most States, it is no less valid because the attorney
is to receive as his compensation a portion of the money
or thing recovered.
See Stanton v. Embrey, 93 U. S. 548, Cas. Ag. 631; Duke v. Harper,
66 M0. 51, 27 Am. Rep. 314.
§240. —How reasonable value shown._—When
no amount has been agreed upon, the attorney is enti-
tled to recover the reasonable value of his services, and
for the purpose of proving this may call witnesses to
give their opinion. In such cases the nature and diffi-
culty of the matter, the amount involved and the char-
acter and standing of the attorney may be considered
in determining the value.
See Stanton v. Embrey, 93 U. S. 548, Cas. Ag. 631; Eggleston v.
Boardman, 37 Mich. 14.
§ 241. Duration of relation.—The employment of
the attorney is presumed to be an entire contract on his
part for the whole suit, and he can not lawfully abandon
the cause before its termination without just cause and
reasonable notice. But on the part of the client, the
engagement is deemed to be at will merely, and he may
discharge the attorney at any time upon paying him for
services already rendered.
See Tenney v. Berger, 93 N. Y. 524, 45 Am. Rep. 263.
a.1L‘..‘...__-
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§§ 242Q245.] SPECIAL CLASSES OF AGENTS. .113
§2-12. Attorney entitled to reimbursement and
indemnity.—The attorney is also entitled to reimburse-
ment for his necessary expenses and to indemnity for
liability properly incurred in his client’s behalf.
§ 243. Att0rney’s 1ien.—For the purpose of secur-
ing the payment of his costs and charges, the attorney is
entitled to a lien. This lien is of two kinds:
1. A general or retaining lien which entitles him to
retain his client’s papers, property or money in his
hands until his claim is paid; and
2. A special or charging lien, which exists in most
States and which attaches to the judgment, money or
property recovered by the services of the attorney, and
secures the payment of his costs and charges in that
particular suit.
See Goodrich v. McDonald, 112 N. Y. 157, Cas. Ag. 633; In re Wil-
son, 12 Fed. Rep. 235, Cas. Ag. 638; Weeks v. Judges, 73 Mich. 256,
Cas. Ag. 648.
\
§ 244. Dealings between attorney and client.—
Dealings between attorney and client must be charac-
terized by the utmost fairness and good faith. Some
cases hold them absolutely voidable at the option of the
client, but the true rule seems to be that while they will
be scrutinized with great strictness, they will be upheld
if they are entirely fair and voluntary, but of this the
attorney has the burden of proof. ‘
See Stout v. Smith, 98 N. Y. 25, 50 Am. Rep. 632, Cas. Ag. 628.
§ 245. Confidential communications privileged.—
Confidential communications made by the client to his
attorney, and all information received by the attorney
from the client or from his papers, and of a confidential
nature, are “privileged,” and the attorney will not be
permitted to disclose them without the consent of his
client. The operation of the privilege is perpetual and
I
/
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11Q1: SPECIAL CLASSES OF AGENTS. [§§ 245Q248.
survives not only the relation of attorney and client,
but the lives of the attorney and client as well. It can
only be removed when it becomes necessary for the at-
torney’s own protection against his client, or for the
furtherance of public justice.
See Orman v. State, 22 Tex.-App. 604, 58 Am. Rep. 662; Mitchell
v. Bromberger, 2 Nev. 345, 90 Am. Dec. 550.
2. Of Auctioneers.
§ 246. How authorized.—The auctioneer does not
require to be authorized_ in any particular manner,
though the authority must contemplate a sale by auc-
tion, for general authority to sell property does not jus-
tify a sale by auction. Parol authority is usually suiti-
cient, even to sell land.
§ 247. Terms of sale.—The owner of the property
to be sold has the right to fix the terms and conditions
of the sale, and where they are made known at the sale,
a purchaser can not acquire a good title in violation of
them. ‘ But secret limitations would not afiect the rights
of a purchaser who has relied in good faith upon the
usual powers exercised by such agents.
See Farr v. John, 23 Iowa, 286, 92 Am. Dec. 426; Bush v. Cole, 28
N. Y. 261, 84 Am. Dec. 343, Cas. Ag. 650.
§ 248. Implied powers.—_The auctioneer has implied
authority to accept the bid, and to receive the price,
though he can not sell for anything except money or
receive anything but money in payment of the price. He
may sue in his own name to recover the price of personal
property sold by him. He has no implied power to dele-
gate his authority, or to sell on credit, or to rescind the
sale, or to sell at private sale, or to warrant the quality
of goods sold unless that is usual. Like other agents, he
is disqualified to sell to himself. .
See Thompson v. Kelly, 101 Mass. 291, 3 Am. Rep. 353, Cas. Ag.
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§§ 248Q251.] SPECIAL CLASSES OF AGENTS. 115
653; Boinest v. Leignez, 2 Rich. (S. C.) L. 464, Cas. Ag. 655; Blood
v. French, 9 Gray, (Mass.) 197.
§ 249. Duties to principal.—The auctioneer is
bound to his principal for the exercise of good faith and
for reasonable skill and diligence. He must obey in-
structions, take reasonable care of the goods, and ac-
count to the principal for their proceeds.
§ 250. Liability to third persons.—The auctioneer
who discloses his principal and sells as agent only, and
within the limits of his authority, incurs no liability to
third persons on the contract of sale; but if he conceals '
his principal, he is personally liable upon the contract.
He is also liable to third persons for injuries which they
may sustain by reason of his acting without authority.
It has been held that an auctioneer who receives and
sells the goods of a stranger is liable, even though he
acted in good faith supposing them to be the goods of
the person from whom he received them; but other cases
hold that he is not so liable where he has paid over the
money to the person from whom he received the goods
before he had notice of the fact that such person was not -
the owner.
See Farebrother v. Ansley, 1 Camp. 343; Higgins v. Lodge, 68
Md. 229, 6 Am. St. Rep. 437, Cas. Ag. 656; Frizzell v. Rundle, 88 - 1
Tenn. 396, 17 Am. St. Rep. 908; Robinson v. Bird, 158 Mass. 357, 35
Am. St. Rep. 495.
§ 251. Coinpensation and 1ien.—The auctioneer is
entitled to compensation for his services, and to reim-
bursement for his necessary expenditures and liabilities.
He has a special property in the goods delivered to him
for sale, and a lien upon the goods and their proceeds
for his commissions and charges.
See Webb v. Smith, 30 Ch. Div. 192, Cas. Ag. 661.
G
en
er
at
ed
 fo
r 
fa
cp
ub
up
da
te
s 
(U
ni
ve
rs
ity
 o
f M
ic
hi
ga
n)
 o
n 
20
14
-0
6-
18
 1
4:
30
 G
M
T 
 / 
 h
tt
p:
//h
dl
.h
an
dl
e.
ne
t/
20
27
/m
dp
.3
51
12
10
45
86
45
0
Pu
bl
ic
 D
om
ai
n,
 G
oo
gl
e-
di
gi
tiz
ed
  /
  h
tt
p:
//w
w
w
.h
at
hi
tr
us
t.
or
g/
ac
ce
ss
_u
se
#
pd
-g
oo
gl
e
- 116 SPECIAL CLASSES OF AGENTS. [§§ 252Q256.
3. O f Broke‘rs.
§ 252. How appointed.—Brokers are of many kinds,
according to the special branch of trade which they
pursue, but their rights and powers are substantially
the same. They are appointed like other agents, and
their powers are terminated as in other cases. Their
powers and duties are much controlled by usage, with
which it is not only their right but their duty to comply
unless otherwise directed.
§ 253. Implied powers.—The broker has no implied
authority to delegate his powers, and acts usually in the
name of his principal only. \Vhere he has not been lim-
ited as to the price at which he shall buy or sell, he has
implied power to fix the price, if he acts in good faith
and confines himself to the usual price, or to a fair and
reasonable one where there is no usage.
See Clark v. Cumming, 77 Ga. 64, 4 Am. St. Rep. 72. (,as. Ag. 668.
§254. ' Same subject.—He has no general power to-
. , sell with a warranty of quality, but may give one where
it is usually given with such goods at that time and
N ” _' -, place. If not restricted, he may sell upon a reasonable
- : . , _ 1 credit. When not entrusted with the possession of the
_Q‘u . Q -_ oods he sells, he has no implied authority to receive
1 ZQ . - “payment. Having once made a valid contract he has
L ' ~ - ' no implied authority to rescind it.
§ 255. Duties to principal.—He owes to his princi-
pal the possession and exercise of a reasonable degree
\ of care, skill and diligence. He must be faithful to the
interests of his principal, and must not allow his own .
interests or those of any other employer to conflict with
those of his principal.
§256. Acting for both parties.—He will not be
allowed to represent both parties to the transaction,
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§§ 256Q259.] ‘ SPECIAL CLASSES OF AGENTS. 117
without the full and intelligent consent of both, except
in those cases in which he acts as mere middleQman,
bringing the parties together and then leaving them to
contract for themselves.
@ee Rice‘ v. Wood,‘‘113 Mass. 133, 18 Am. Rep. 459, Cas. Ag. 12;
Bell v. McConnell, 37 Ohio St. 396, 41 Am. Rep. 528, Cas. Ag. 538;
Vinton v. Baldwin, 88 Ind. 104, 45 Am. Rep. 447, Cas. Ag. 664.
.§ 257. Liability to third persons.—He will not
be personally liable where he discloses the name of his
principal and contracts in his name and within the lim-
its of his authority, though he may make himself per-
sonally liable by exceeding his authority, concealing
his principal, or contracting on his own responsibility.
See Simmons v. More, 100 N. Y. 140, Gas. Ag. 505.
§ 258. Compensation.—-The broker is entitled to his
compensation when he has completed his undertaking.
If employed to find a purchaser, he is entitled to his com-
pensation when he has found a person ready, willing
and able to buy on the terms proposed, or, if no terms
are fixed, to whom the principal sells. He is not to be
deprived of his compensation because the principal sub-
sequently changes his mind or his terms, or because the
principal’s title fails, or because he can not make a sat-
isfactory conveyance. It is not necessary in these
cases that the broker shall have actually completed a
binding contract. It is enough if he is the procuring
cause of the sale, though the transaction is concluded
by the principal.
See Vinton v. Baldwin, 88 Ind. 104, 45 Am. Rep. 447, Cas. Ag, 664;
Plant v. Thompson, 42 Kan. 664, 16 Am. St. Rep. 512, Cas. Ag. 666;
Sibbald v. Bethlehem Iron/ Co., 83 N. Y. 378, 38 Am. Rep. 441; Cas.
‘ Ag. 301.
§259. Compensation from both parties.—He can
not have compensation from both parties except when
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118 SPECIAL CLASSES OF AGENTS. [§§ 259Q262.
he acts as agent of both with their full knowledge and
consent. .
Where, however, the broker was acting as a mere
“middleman,"- bringing the parties together only and
then leaving them to make their own bargains, — the
broker standing entirely indifferent between them, —‘
the rule forbidding double compensation does not ap-
ply. In such a case it is held that the broker may
have compensation from each principal although each
may have been ignorant of the broker’s relations to the‘
other.
See Rice v. Wood; Bell v. McConnell, supra.
§ 260. Reimbursement, indemnity and 1ien.—He is
entitled to reimbursement and indemnity like other -
agents, but has usually no right of lien, and has usually
no right to sue in his own name upon the contracts
which he makes.
See Fairlie v. Fenton, L. R. 5 Exch. 169, Cas. Ag. 669.
4. Of Factors.
§ 261. How appointed.—The authority of the factor
may be created and terminated like that of other agents.
§262. Implied powers.-—He may sell the goods in
his own name, may grant a reasonable credit, and may
give a warranty where that is usual. He has no implied
power to pledge the goods for his own debt, though by
statute in many ‘States innocent pledgees are protected.
He has no implied power to exchange the goods, to dele-
gate his authority, to compromise the claim for the pur-
chase price, to rescind the sale, to extend the time of
payment, to make negotiable paper, or to receive any-
thing but money in payment for the goods.‘
- See Pinkham v. Crocker, 77 Me. 563, Cas. Ag. 676; Warner v. Mar-
tin, 11 How. (U. S.) 209, Cas. Ag. 678; Dolan v. Thompson, 126 Mass.
183, Cas. Ag. 684; Insurance Co. v. Kiger, 103 U. S. 352, Cas. Ag. 686.
.‘ f‘! -1!
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§§ 263Q266.] SPECIAL CLASSES OF AGENTS. 119
\
§263. Duties to principal.—He must act in good
faith, and exercise reasonable skill and diligence.
See Phillips v. Moir, 69 Ill. 155, Cas. Ag. 671.
§ 264. Same subject.—He must obey instructions
as to the time and terms of sale, and will be liable for
losses caused by his disobedience; except that where he :
has made advances on the goods to his principal, he mav
sell contrary to orders, for his own reimbursement, if
the principal has neglected to reimburse him within a '
reasonable time after demand; and he is not obliged to -
sell at a price fixed by the principal when he would
thereby imperil his security.
See Talcott v. Chew, 27 Fed. Rep. 273, Cas. Ag. 689; Lehman v.
Pritchett, 84 Ala. 512, Cas. Ag. 693; Hatcher v. Comer, 73 Ga. 418,
Cas. Ag. 698; Davis v. Kobe, 36 Minn. 214, 1 Am. St. Rep. 663, Cas.
Ag. 700.
§ 265. Duty to account.—It is the duty of the fac-
tor to account to his principal for all goods, property and
moneys of the principal, which come into his hands as
factor, after deducting his own proper advances and
commissions. If he sells upon a del credere commission
he guarantees the payment of the price.
See Cooley v. Betts, 24 Wend. 203, Cas. Ag. 702; Lewis v. Brehme,
33 Md. 412, 3 Am. Rep. 190, Cas. Ag. 706.
§ 266. Compensation, reimbursement, lien.—The
factor is entitled to compensation, reimbursement and
indemnity. He has also a lien upon all the goods in his
possession, andupon the price of those sold and on secur-
ities taken for goods sold to secure the payment of the
general balance of the account between himself and his
principal, and he may sell the goods to satisfy his claim.
See McGraft v. Rugee, 60 Wis. 406, 50 Am. Rep. 378. Cas. Ag. 717.
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120 SPECIAL CLASSES OF AGENTS. [5 267.
§ 267. Right to sue.-—He may sue in his own name
for the price of goods sold by him, and he has such a spe
cial property in the goods that he may maintain actions
of trespass, replevin and trover in respect of them.
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IN D EX.
REFERENCES ARE TO SECTIONS.
ABANDONMENT—
when agent may abandon agency . . . . . . . . . . . . . . . . . . . . . . . . .. 112
compensation in case of, see “Compensation."
ACCOUNT—
duty of agent to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..163 et seq.
See also “Attorneys at Law," “Auctioneers/’ “Broker/’ “Factor."
ADVERSE INTEREST-
agent may not assume . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 47
ACTION—
in what form of agent liable to principal . . . . . . . . . . . . . . . . .. 154
in what form of agent liable to third persons usually . . . . . . . . 173
no right of action against third persons . . . . . . . . . . . . . . . . . . . .. 219
when agent may sue third persons . . . . . . . . . . . . . . . . . ..220, 221
what actions maintainable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 223
auctioneer may sue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 248
factor may sue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 267
ADMISSIONS-
of agent will not establish agency . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
AGENCY—
defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1
is a contractual relation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2
usually by assent of principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3
may be created by law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4
classes of, actual, ostensible, etc . . . . . . . . . . . . . . . . . . . . . . . . . ..10Q22
how proved . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 14
may be created for any lawful purpose . . . . . . . . . . . . . . . . . . . .. 23
exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..24, 25
what contracts for,-are void. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 24
enforcement of contract of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109
at will . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 110
how terminated, see “Termination of Agency."
AGENT—
duties and liabilities of, see “Duties and Liabilities.”
appointment of-
evidence of, see “Authority."
in general by act of principal . . . . . . . . . . . . . . . . . . . . . . .. 54
to execute instruments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..55, 56
by corporations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 57
to sell and convey interest in land . . . . . . . . . . . . . . . . . . . . .. 58
by parol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59
doctrine of estoppel in . . . . . . . . . . . . . . . . . . . . . . . . . ..61 et seq.
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122 INDEX.
‘ [References are to Sections]
AGENT—Continued.
how compares with servant . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . 5Q7
how compares with “independent contractor" . . . . . . . . . . . . . .. 8
the contract appointing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 9
who may be . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..39 et seq.
may not assume adverse interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47
may be joint . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 50
may be called as a witness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 65
cannot ratify his own act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76
as a rule cannot delegate authority . . . . . . . . . . . . . . . . . . . . . . .. 93
discharge of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 111
renunciation by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 112
death of, terminates agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 115
APPOINTMENT OF AGENT—
see “Agent.”
ATTORNEY AT LAW—-
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 16
relation to client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 232
how appointed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 233
implied power of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 234
bound to loyalty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 235
liability of, to client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 236
liability of, to third persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 237
right to compensation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..238, 239
how amount determined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 240
must not abandon suit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 241
reimbursement and indemnity of . . . . . . . . . . . . . . . . . . . . . . . . . .. 242
lien of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 243
character of dealings with . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 244
privileged communications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 245
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 17
how authorized . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 246
terms of sale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 247
implied power of . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . .. 248
duty of, to principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 249
liability of, to third persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 250
compensation and lien of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 251
AUTHORITY— -
how conferred, see “Agent."
not to be proved by agent’s admissions . . . . . . . . . . . . . . . . . . . .. 64
written instrument best evidence of . . . . . . . . . . . . . . . . . . . . . . .. 66
coupled with an interest . . . . . . . . . . . . . . . . . . . . . . . . . . ..102 et seq.
general, nature of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 122
special, nature of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 123
general, extent of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 125
special, extent of . . . . . . . . . . . . . . . . . . . . . . . . . Q . . . . . . . . . . . . . . . .. 126
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INDEX. 123
[References are to Sections]
AUTHORITY—_Continued.
powers incident to . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..127, 133 et seq.
constructionof, in general . . . . . . . . . . . . . . . . . . . . . . . . ..129 et seq.
in particular
to sell land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 133
to sell personal property . . . . . . . . . . . . . . . . . . . . . . . . . . .. 134
to buy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135
to make negotiable paper . . . . . . . . . . . . . . . . . . . . . . . . . .. 137
to manage business . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 138
how executed, in general . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 139
execution of, excessive or defective . . . . . . . . . . . . . . . . . . . . . . . .. 140
written instruments . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . .. 141
sealed instruments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .., 142
negotiable instruments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 143
other simple contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 144
paro‘l evidence to explain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145
BANKRUPTCY—
of principal or agent, effect of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 117
BENEFITS—
acceptance of, will ratify . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 82
BROKER—
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 18
how appointed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 252
implied power of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..253, 254
duty to principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 255
acts for both parties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 256
liability to third persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257
compensation of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 259
reQimbursement, indemnity and lien of . . . . . . . . . . . . . . . . . . . .. 260
CLUBS, SOCIETIES, ETC.—
may be principals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 49
COLLUSION—
between agent and third person.
gives rise to damages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 229
‘ defeats notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203
COMPENSATION—
the right to have . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 187
the amount determined how . . . . . . . ..‘. . . . . . . . . . . . . . . . . . . . . .. 188
when earned . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 189
under conditions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..190 et seq.
of professional and nonQprofessional agents. . . .238, 251, 259, 266
contingent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 239
CONTRACT-
agency based on . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1
appointing agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 9
illegal in part . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 29
how should be executed . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..139 et seq.
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CORPORATIONS-
may be principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34
as agents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
DAMAGES_—
see “Duties and Liabilities."
DELEGATION—
see “SubQagent."
of authority by agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..93, 94
of personal duty, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 30
DESTRUCTION OF SUBJECT MATTER—
eflect oi’, on agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 120
DISCLOSED PRINCIPAL— .
see "Principal," also “Duties and Liabilities.”
DUTIES OF THE AGENT TO THE PRINCIPAL——
to be loyal to his trust, in general . . . . . . . . . . . . . . . . . . . . . . . .. 147
barred from some acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 148
unloyal act voidable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 149
further limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 150
usage does not alter rule . . . . . . . . . . . . . . . . . . . . . . . . . . . .‘ . . . . . .. 151
to obey instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .152 et seq.
emergency—ambiguous instructions . . . . . . . . . . . . . . . . . . . ..l55, 156
must not be negligent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..157 et seq.
account for money, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..163 et seq.
give notice to principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 167
DUTIES AND LIABILITIES OF THE AGENT TO THIRD PER-
SONS-_-
on contracts without authority . . . . . . . . . . . . . . . . . . . . . ..170 et seq.
when no responsible principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 176
where agent pledges responsibility . . . . . . . . . . . . . . . . . . . .177 et seq.
to disclose principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 178
liability when principal is foreign . . . . . . . . . . . . . . . . . . . . . . . . .. 179
when principal is known . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 180
when money has been paid to agent . . . . . . . . . . . . . . . . ..182 et seq.
in cases of tort . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 185
DUTIES AND LIABILITIES OF THE PRINCIPAL TO THE
AGENTQ—
to pay compensation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 187
rules regulating payment . . . . . . . . . . . . . . . . . . . . . . . . . . . ..188 et seq.
reQimburse and indemnify agent . . . . . . . . . . . . . . . . . . . . . . . ..201Q203
DUTIES AND LIABILITIES OF THE PRINCIPAL TO THIRD
PERSONS—
of disclosed principal
1. Contracts of Agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 206
2. Statements of Agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ . .. 207
3. Matters in Knowledge of Agent . . . . . . . . . . . . . . . . . . . .. 208
4. Torts and Crimes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..210, 211
of undisclosed principal
in contract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 212
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DUTIES OF PRINCIPAL TO THIRD PERSONS—Continued.
rules regulating . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .213 et seq.
in tort . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 217
DUTIES AND LIABILITIES OF THIRD PERSONS TO THE
AGENT—
agent usually no right of action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 219
exception—Qsealed instrument in agent’s name . . . . . . . . . . . . .. 220
and when principal undisclosed . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 221
agent’s right to sue in tort . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 223
DUTIES AND LIABILITIES OF THIRD PERSON TO PRINCIPAL-—
contracts enforceable by principal . . . . . . . . . . . . . . . . . . . . . . . . .. 225
when principal may recover property . . . . . . . . . . . . . . . . . . . . . .. 227
right to rescind unauthorized dealing . . . . . . . . . . . . . . . . . . . . .. 228
collusion of agent and third person . . . . . . . . . . . . . . . . . . . . . . .. 229
enticing agent away, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 230
ESTOPPEL—
doctrine of, as applied to appointment of agents . . . . . ..61 et seq.
EVIDENCE—-
of authority, see “Authority."
FACTOR—
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 19
how appointed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 261
implied power of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 262
duties of, to principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..263, 264
duty to account . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 265
compensation, reQimbursement and lien . . . . . . . . . . . . . . . . . . . .. 266
right to sue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 267
FORGERY—
as to ratification of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 72
GENERAL AGENCY-
definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 11
how proved . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
ILLEGAL ACTS—
agency cannot be created to perform.. . . . . . . . . . . . . . . . . . . . . . .. 25
cannot be ratified . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 71
IMPLIED POWER— ‘
of agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..127, 133 et seq.
of attorney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 234
of auctioneer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 248
of broker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..253, 254
of factor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 262
INDEMNITY_—
of agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 202
of attorney at law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 242
ofbroker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ............260
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"INDEPENDENT CONTRACTOR"—Q ‘
how compares with agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8
INFANTS— ‘
as principals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 37
as agents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..40, 41
INSANE PERSON—
cannot be principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 35
lNSANITY—
of principal or agent terminates . . . . . . . . . . . . . . . . . . . . . . . . . . .. 116
JOINT AGENTS—
discussion of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..50 et seq.
JOINT PRINCIPALS——
discussion of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..48 et seq.
LIABILITY—
of the various parties, see “Duties and Limitations.”
LIEN— -
of attorney at law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 243
of auctioneer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 251
of broker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 260
of factor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 266
MANAGE BUSINESS—
execution of authority to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 138
MARRIAGE OF PRINCIPAL-
when agency is affected by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 118
MARRIED WOMEN-
as principals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 38
as agents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .....42, 43
NEGOTIABLE PAPER—
execution of authority to make . . . . . . . . . . . . . . . . . . . . . . . . . . .. 137
execution of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 143
NOTICE—
duty of agent to give . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 167
to agent is notice to principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 208
defeated by collusion between agent and third person . . . . . .. 203
PAROL EVIDENCE-
to explain authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 145
PARTNERSHIP—
may be principal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 34
as agent . . . . . . . . . . . . . . . . . ..‘. . . . . . . . . . . . . . . . . . . . .Q‘ . . . . . . . . .. 46
PRINCIPALQ—
. duties and liabilities of, see “Duties and Liabilities."
who may be . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 33
corporations and partnerships may be . . . . . . . . . . . . . . . . . . . . .. 34
incapacity to be . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 35
may be joint . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 48
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PRINCIPAL—Continued.
clubs, societies, etc., as . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 49
power of, to revoke agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 102
death of; terminates agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114
duty of agent to disclose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 178
recoupment by, for damages caused by agent’s act . . . . . . . . .. 200
‘PRIVILEGED COMMUNICATIONS—_
between attorney and client . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 245
PROFESSIONAL AND NONQPROFESSIONAL AGENTS-_
see “Agency, classes of,” also “Attorney at Law," “Broker,"
“Auctioneer” and "Factor."
PUBLIC POLICY—
agency for purposes opposed to, "oid . . . . . . . . . . . . . . . . . . . . . .. 25
RATIFICATION_—
defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 69
what acts subject to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..70 et seq.
of forgery . . . . . . . . . . . . . . . . . . . . . . . . . .., . . . . . . . . . . . . . . . . . . .. 72
by whom may be made . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..73 et seq.
by infants, married women . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 75
conditions of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 77
what amounts to . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..78 et seq.
by sealed instrument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 79
by subsequent authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . H 80
by conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 81
by accepting benefits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 82
by bringing suit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 83
by acquiescence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 84
efiect of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..86 et seq.‘
in contract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91
in tort . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 92
RECOUPMENT—
principal may recoup damages caused by agent’s act . . . . . . .. 200
REQIMBURSEMENT—
of agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 201
of attorney at law . . . . . . . . . . . . . . . . . . .- . . . . . . . . . . . . . . . . . . . . . .. 242
of broker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260
of factor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 266
RENUNCIATION—
by agent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 108
when justifiable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 112
REPRESENTATIONS OF AGENT—
when principal bound by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 207
REVOCAT‘ION—
compensation, in case of, see “C0mpensati0n."
of ratification . . . . . . . . . . . . . . . . . . ..Q. . . . . . . . . . . . . . . . . . . . . ..87, 88
how to make . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 106
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